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INTRODUCTION

The Ontarians with Disabilities Act Committee submits this brief to the Ontario Legislature's Standing Committee on Social Policy to comment on and recommend amendments to Bill 118, the proposed Accessibility for Ontarians with Disabilities Act. The ODA Committee is a grassroots, voluntary, non-partisan coalition of individuals both with and without disabilities, and of numerous community organizations organised across Ontario. Founded in late 1994, we united to achieve a barrier-free Ontario for all persons with disabilities through the prompt passage of a strong, effective provincial disability accessibility law.  We have led the decade-long campaign for this legislation. (See Appendix 1 for  a brief summary of who we are, and Appendix 2 for a brief history of this decade-long campaign) 

We dedicate this brief to the many wonderful individuals who donated their time and energy to our ten-year grassroots campaign for a barrier-free Ontario for persons with disabilities through strong, effective legislation. We especially dedicate it to those who, we regret, didn't live long enough to see their dream become a reality.

This brief includes:


Why Bill 118 is a Good Bill


Key Rationales for Our Proposed Amendments to Bill 118


Priorities in Our Proposed Amendments


Our Proposed Amendments in Detail 


A Review of Amendments that Shouldn’t be Accepted.


11 Appendices including a list of our proposed amendments, and important background information and documents.

WHY BILL 118 IS A GOOD BILL

Bill 118 is a good bill.  (See Appendix 8, the text of Bill 118) It includes substantial and important improvements upon the current Ontarians with Disabilities Act 2001 (ODA 2001).  Among  these, Bill 118 does the following: 

1)
Bill 118  legislatively  commits Ontario to become fully accessible to persons with disabilities. The ODA 2001’s more limited purpose was to improve opportunities for persons with disabilities and involve them in barrier identification, removal and prevention.  

2)
Bill 118  sets an end date for achieving a fully-accessible Ontario. The ODA 2001 set no such deadline.  

3)
Bill 118 applies to both the public and private sectors. The ODA 2001 only applied to the public sector as no regulations were ever enacted that extended its scope to the private sector.
4)
Bill 118 will make barrier removal and prevention mandatory once accessibility standards are enacted.  The ODA 2001 didn’t make barrier-removal and prevention mandatory.

5)
Bill 118 requires that accessibility standards be developed. The ODA 2001 permitted such standards to be developed, but didn’t require it.  

6)
Bill 118 provides for an effective enforcement mechanism. The ODA 2001 had no effective enforcement mechanism. Its one provision including a weak, limited enforcement mechanism, was never proclaimed in force.   

We commend the Ontario Government for bringing forward Bill 118, after holding a thorough, open inclusive and accessible public consultation.  We also are very appreciative that all three political parties unanimously voted in favour of this bill in principle on Second Reading. We are delighted that there is now all-party support for the ODA Committee's core message (which we spearheaded since the previous Government introduced Bill 125, its proposed ODA 2001) that the existing ODA 2001 needs to be strengthened. We note that the author of the ODA 2001, Conservative former citizenship Minister Cam Jackson, speaking on behalf of the Ontario Progressive Conservative Party as its Disability Critic, stated (second day of Second Reading debate on Bill 118, November 22, 2004):

"I think it is important that disabled people have a strengthened Ontarians with Disabilities Act."

KEY RATIONALES FOR ODA COMMITTEE’S PROPOSED AMENDMENTS 

Having now had three months to carefully study Bill 118’s provisions and to further consult our membership, we welcome this opportunity to offer amendments to make Bill 118 even better. We commend Citizenship Minister Dr. Marie Bountrogianni for inviting proposals for amendments to ensure that this bill most effectively fulfils the Government's goals. In the Legislature she stated (first day of Second Reading Debate on Bill 118, November 18, 2004):

"As I have indicated, I want to be as non-partisan as possible. If a member from any of our three parties has a workable suggestion for improving the bill, I am more than prepared to listen."

We here take the Minister up on her welcome invitation. We propose these amendments in the spirit of our support for the bill. Our proposed amendments reflect input from our membership gathered since Bill 118 was introduced on October 12, 2004 for First Reading. They also reflect the accumulated thinking on the issue of disability accessibility that the ODA Committee amassed over the past decade through innumerable public forums around Ontario, through our constant solicitation of feedback from our membership, through policy and legal research, and through exchanges with others interested in this issue around the world. We express our gratitude to all who provided us with ideas, and who invested effort in our grassroots campaign.

These amendments cannot reflect every last idea that may have been brought to our attention at some point. We thus have encouraged community organizations and individuals to bring to this Standing Committee their own ideas for amendments, to supplement ours. We hope our proposals are a catalyst for more good ideas that others will devise.  

It should not be inferred from the number of our proposed amendments that this isn't a good bill. Our amendments aim to make this good bill even better, so it will best achieve the Government's stated objectives.

We recognise that this is a very different kind of bill - it is unlike any other bill that has come before this Legislature and unlike any other legislation in Canada. We want this bill to boldly go where no Canadian legislation has gone before. Because Ontario is embarking on a new enterprise, there is ample room for fine-tuning and improvement, without implying that the initial bill was wrong-headed.

Our proposed amendments, which are described in detail below and then gathered together in one place in Appendix 3, have several rationales or themes. First, they aim to make sure that this bill most effectively implements the 11 principles for disability accessibility legislation which the ODA Committee formulated, which the Legislature unanimously adopted by resolution on October 29, 1998, and which Premier McGuinty promised to enshrine in this legislation. (See the Ontario Legislature's October 29, 1998 unanimous resolution, Appendix 4 and Dalton McGuinty's April 7, 2003 letter to the ODA Committee, Appendix 5.)

Second, these amendments seek to the extent feasible to implement the substance of specific amendments which the Liberal party and the NDP each proposed on December 11, 2001, to the previous Conservative Government's Bill 125. (See Appendix 7, the text of Bill 125.)  Bill 125 ultimately became the current ODA 2001. The Liberal Party’s 2001 proposed amendments are set out in Appendix 6. The Liberals put those proposed amendments forward at the ODA Committee’s request.  As discussed below, the NDP similarly proposed comparable amendments at the ODA Committee's request.  In his April 7, 2003 letter to the ODA Committee (Appendix 5), Premier McGuinty pledged that if elected, his Government would at a minimum implement the content of those amendments. He wrote:

"...The legislation and regulations will include timelines, standards and a mechanism for effective enforcement, and, at a minimum, will reflect the substance of amendments to the Conservative bill offered by the Liberal party in the fall of 2001."

Because Bill 118 is structured differently from the current ODA 2001, not all those 2001 proposed Liberal amendments to the Conservatives' Bill 125 remain appropriate. We refer where appropriate to the 2001 Liberal amendments that we draw upon.

We gratefully acknowledge that when the previous Government brought its Bill 125 before a Standing Committee in the fall of 2001, the New Democratic Party also proposed a package of amendments at the ODA Committee’s request, which were virtually identical to those proposed by the Liberals. The NDP and Liberals supported each others proposed amendments.  Where we refer below to the Liberals’ proposed amendments to the previous Conservative Government's Bill 125, the text we refer to is that which the Liberal Party proposed in 2001. However in each case where we refer to the Liberals proposed 2001 amendments to Bill 125, it should be remembered that the NDP made very similar proposals.

Third, our amendments try to work within the structure of the Government's bill. They fine-tune and improve it to make it as effective and practical as possible.  For example, where there is a real risk that Bill 118’s wording could be open to different interpretations, or where its wording is too vague or uncertain, we seek to have the wording clarified to avoid that risk. It is far better for the Legislature to make its meaning plain now, then to have to later wrangle over such issues in court. We don’t want to have the bill’s implementation stalled or thwarted due to legislative ambiguity, nor to run the risk that the bill may later need to be amended to fix problems that could be prevented now by clearer legislative language.  

Similarly, our amendments focus on refinements that should be made in the text of the bill itself. We recognise that there is much room to put flesh on the bill’s bones via regulations that Cabinet can later pass. 

While some things can be left for regulations, it is important that key bedrock requirements are clearly set out in the bill itself. Once something is set out in the bill itself, it remains part of Ontario law until and unless the Legislature itself amends the bill. Regulations, on the other hand, can be amended by Cabinet alone, without any public debate. Also, persons with disabilities should not have to wait for regulations to be passed to achieve important things that can and should now be enshrined in the bill itself.

Fourth, we recognise that financial resources available to the provincial government, and to the private and broader public sectors, are limited. They need to be spent carefully and wisely.

Fifth, we recognise that the bill must give the Ontario Government and organizations in the public and private sectors that will implement this bill sufficient flexibility to deal with the myriad of different issues that will arise during its implementation. Nevertheless it is important that the bill set time lines for important steps that the Government must take, when implementing the bill. Some of these time lines should be fixed calendar dates. Others should be triggered by the happening of important events. Either way, it is important to ensure that persons with disabilities don't have to lobby successive governments to ensure they take the key steps needed to effectively implement and administer this bill.

Sixth, we are keenly aware that there has been much debate over the bill's 20-year time line for achieving full accessibility in Ontario for persons with disabilities. Many won't live to see the end of that period. On the other hand, the task of making Ontario fully barrier-free for all persons with disabilities is a major undertaking. The ODA Committee has always recognised that this cannot be completely achieved overnight. Some measures can be implemented quickly. Others will take longer.

It would undoubtedly be desirable if that 20-year period could be reduced. However, our proposed amendments don't focus on the choice of end date for achieving full and complete provincial accessibility. Rather, as a core theme, they focus on making sure that important progress is made in a timely fashion along the way, with special emphasis on ensuring real and substantial progress during the earliest years of this bill's implementation.

This bill must be designed to ensure effective progress not only now, when the busy Legislature's attention is temporarily focused on this bill. It must also ensure effective, timely  progress throughout the next two decades. It must be sufficiently durable to effectively cover each successive Ontario Government and each successive minister that will be responsible for its implementation. A major goal of these amendments is thus to ensure that while the Government has reasonable latitude and flexibility, the bill sets key benchmarks and time lines for Government action to ensure that this bill will be effectively implemented, regardless of who is in power, and regardless of who serves as Citizenship Minister. Our experience in Ontario and elsewhere around the world has left the indelible message with us that effective disability accessibility legislation must not just say what Government "may" do:  it must make it clear what Government "must" do to implement and administer that law, and when it must do it, to effectively steer our province on the path toward full accessibility by the bill's ultimate deadline.

Seventh, and certainly not least important, building on the foregoing, where the bill gives the government, the minister or other officials or appointees  a discretionary statutory power, it is important that that discretion be appropriately structured. The bill shouldn’t give open-ended and unlimited discretion to the Government, to the minister or to other officials or appointees with statutory powers to administer the bill’s implementation. In addition to providing time lines for the exercise of such powers, the bill should also set the criteria for the exercise of discretionary powers concerning this bill's implementation.  This will help make for the best, wisest  decisions, and ensure that governmental discretion over the bill's implementation is exercised in an open, public and transparent way. Taken together this will help the government, the minister, and all others  responsible for discharging statutory powers to implement and administer this bill, make the best decisions and be effectively accountable for their activities.

PRIORITIES IN THIS AMENDMENTS PACKAGE

This amendments package has 11 priorities. Bill 118 should be amended to:

1)
Set specific time lines by which the Ontario Government must take each major step necessary to implement and administer this bill's major elements, and key benchmarks that must be achieved at key points during the bill's 20-year implementation period, all to ensure that progress is steady, serious and substantial.

2)
Reinforce the process for developing proposed accessibility standards, and ensure that it is arms-length from the Ontario Government. The Government should take part in that process, and will have ultimate say over whether a proposed accessibility standard, once developed,  is enacted into law, but shouldn't control the process of developing proposed accessibility standards.

3)
Ensure that the process of implementing and administering the bill, including the development of accessibility standards, is open, publicly accountable and transparent.

4)
Implement measures to ensure that persons with disabilities and disability community organizations can take full and meaningful part in the process of developing accessibility standards, and in  other key aspects of implementation

5)
Add to the bill additional measures that will effectively promote barrier removal and prevention in contexts which accessibility standards can’t or don’t address. 

6)
Establish an effective, independent public means for monitoring progress towards the goal of full provincial accessibility, and for proposing reforms to the bill and its implementation if needed.

7)
Mandate a permanent program to ensure that students in the school system, and people training in key professions, such as architects, are educated in disability accessibility.

8)
Structure and constructively focus the exercise of the statutory discretionary powers which the bill gives the Government, the minister, and other officials appointed to participate in this bill’s administration and implementation.

9)
Ensure that the bill applies to all major activities within provincial jurisdiction where barriers can arise against persons with disabilities. 

10)
Close unnecessary loopholes in the bill e.g.  the Government’s power to unilaterally exempt organizations from the bill’s requirements, either by a regulation or private agreement.

11)
Ensure an orderly transition from the current Ontarians with Disabilities Act 2001 to the full operation of this new bill.

THE ODA COMMITTEE'S AMENDMENTS PACKAGE FOR BILL 118

The ODA Committee proposes the following amendments to Bill 118.  These amendments are not listed in order of importance. 

PART I:  SCOPE OF THE BILL

1.
TO WHOM THIS BILL APPLIES

The bill should apply to the Ontario Crown and to all public and private sector organizations within provincial jurisdiction. However, the wording of s. 4 doesn't achieve this. On the issue of who this bill covers, s. 4 of the bill states:

"4. This Act applies to every person or organisation in the public and private sectors of the Province of Ontario to which an accessibility standard applies."

The words "to which an accessibility standard applies" are too narrow. They unnecessarily constrict this bill's reach. 

For example, s. 29 of the bill imposes obligations on municipalities regarding the operations of municipal accessibility advisory committees. These should apply regardless of whether any accessibility standards have been developed and adopted. Yet s. 4 of the bill suggests that the bill wouldn't apply to a municipality or its accessibility advisory committee until and unless an accessibility standard regarding municipalities has been developed and enacted as a regulation. See also our discussion about the bill’s provisions regarding municipal accessibility advisory committees below. 

It is therefore recommended that:

1)
Section 4 of the bill be amended to delete the words "to which an accessibility standard applies."

Subsection 6(3) of the bill defines those to whom accessibility standards should apply. It states:

"6(3) Despite subsection (2), an accessibility standard may apply only to a person or organisation that

(a) provides goods, services or facilities to the public;

(b) employs persons in Ontario;

(c) offers accommodation to the public;

(d) owns or occupies a building, structure or premises that is open to the public; or 

(e) is engaged in a prescribed business, activity or undertaking or meets such other requirements as may be prescribed."

We are pleased that the intent of this provision is to ensure that the bill covers the full range of activities where barriers against persons with disabilities can arise. We note however that the qualifying term "to the public" in this provision runs contrary to the comparable wording in the Ontario Human Rights Code. That Code was amended in 1981 to remove the requirement that goods, services accommodation, etc. be offered "to the public" to avoid the risk of an unduly narrow interpretation.

To ensure that the Government's broad intent is most effectively reached, the term "to the public" should be removed from this provision. We therefore recommend:

2)
Section 6(3) of the bill be amended to remove the qualification "to the public".

Note: See also the recommendations below regarding extending the bill to apply to the Legislative Assembly of Ontario. 

PART II:  ACCESSIBILITY STANDARDS

2.
STREAMLINING THE PROCESS FOR ESTABLISHING STANDARDS DEVELOPMENT COMMITTEES

Under this bill, the minister is required to establish Standards Development Committees. These committees are a centrepiece of this bill. These Standards Committees will each prepare proposed accessibility standards for a sector of the economy or for a subject area that cuts across all sectors. It appears that the Government contemplates that each Standards Committee will include representation from the government, from the sector of the economy to be regulated, from persons with disabilities, and from other possible stakeholders.

We strongly endorse this new direction in the bill. This is a substantial improvement upon the current ODA 2001. The previous Government announced that under the ODA 2001, accessibility standards could and would be developed. The ODA Committee repeatedly pressed for accessibility standards to be developed under that legislation. Yet no mandatory accessibility standards were developed under the ODA 2001.

Section 8 of Bill 118 creates the process for establishing Standards Development Committees. The basic framework is good. However, it is desirable that this process be further clarified, refined and streamlined, while still leaving the Government sufficient flexibility.

There are several areas for refinement and improvement of s. 8. It now requires that the minister establish standards committees. However, it doesn't impose a time frame for this to happen. It is important that there be a reasonably prompt time frame for the first Standards Committees to be established. The minister should then be left with flexibility to add to and alter the initial set of standards committees that are established.

Section 8 also doesn't identify a minimum range of Standards Committees to be established. This is an area where it is reasonable to leave the minister with a good measure of flexibility. We will undoubtedly all learn as we go along. However, on the face of s. 8 as now drafted, the minister could only establish one or two Standards Committees, whose terms of reference only cover a small fraction of the economy, without running afoul of the legislation. It is desirable that the bill make it clear that over a reasonable period of time, the minister must appoint sufficient standards committees to ensure that standards are developed covering the breadth of the economy.     

The bill shouldn't leave this entirely open-ended. It should instead identify certain Standards Committees that must be established within the initial time frame to be set. It could make it clear that these will not be the only Standards Committees that shall be established. It would be helpful if the bill also included criteria for establishment of additional Standards Committees.

As well, the bill should provide a mechanism for members of the public to apply to the minister to exercise his or her discretion to appoint a further Standards Committee in a designated area. Once such an application is made, the minister should be required to consider that application, to decide on it within a specified period of time, and, if the application is refused, to give reasons for the decision. This would fulfil the last line of the 7th of the 11 principles, approved unanimously by the Ontario Legislature, which this legislation is intended to fulfil. That principle states:

"7. As part of its enforcement process, the Ontarians with Disabilities Act should provide for a process of regulation-making to define with clarity the steps required for compliance with the Ontarians with Disabilities Act. It should be open for such regulations to be made on an industry-by-industry basis, or sector-by-sector basis. This should include a requirement that input be obtained from affected groups such as persons with disabilities before such regulations are enacted. It should also provide persons with disabilities with the opportunity to apply to have regulations made in specific sectors of the economy;

For example, in 2001, after detailed study of the public transit sector, the Ontario Human Rights Commission found that there are too many barriers impeding access by persons with disabilities to public transit. The Ontario Human Rights Commission publicly recommended that to rectify this, provincial public transit accessibility standards need to be set.  As of now, no such standards have been developed by the Ontario Government. A formal application process, suggested here, would provide an excellent avenue for that issue to be pursued."

It is therefore recommended that:

3)
Section 8 of the bill be amended to:


(a) identify the minimum standards committees that must be established within six months of the bill coming into force, and identifying at least some of the key standards areas that should be covered. These could possibly cover , among others, transportation, education, health care, the built environment, employment, large retail stores, and customer service to persons with disabilities;


(b) set out the criteria that the minister should apply when deciding what Standards Committees to establish, e.g. based on priority needs of persons with disabilities;  


(c) provide that interested parties can make an application to the minister to establish a Standards Committee. When such an application is received, the bill should provide a prompt, uncomplicated process for the minister to post the application, receive input on it, and make a decision, giving reasons for granting or refusing the application.

Section 8 of the bill provides little if any detail on how members of the Standards Committees are to be selected by the minister. It indicates that they should come from among persons with disabilities, from the regulated economic sector and from government. It is undesirable for the process of selecting persons to sit on the Standards Committees to become too slow and cumbersome. These Standards Committees cannot and shouldn’t become mini-parliaments.

On the other hand, it is important that the bill include provisions to promote the selection of members for standards committees who have the requisite expertise and skills, and to avoid political considerations in their selection.  The best approach is to ensure that the selection process is open and transparent. 

At a minimum, Bill 118 should set fixed terms for Standards Committee membership. A government should not be able to dismiss Standards Committee members at will.

The bill should require the minister to publicly invite applications for persons to be appointed to these committees. It should require the minister to make public the names of persons who apply, the criteria to be used for their selection and the names of those ultimately appointed. The current Public Appointments process might be used, if it won’t unduly delay the establishment of the standards committees. The bill should also set timelines for these actions. Under the ODA 2001,  it took the Government a year to select 12 persons to sit on one body, the Accessibility Advisory Council of Ontario. It is desirable that such delays not be permissible under this bill, especially since several Standards Committees will need to be established.

It is therefore recommended that:

4)
Section 8 of the bill be amended to:


(a) require the minister to publicly solicit applications and nominations for positions on Standards Committees;


(b) set fixed terms for membership on Standards Committees;


(c) require the minister to make public the criteria for appointing members to Standards Committees, the list of persons applying for membership on Standards Committees, and the persons appointed to Standards Committees;


(d) Set reasonable time lines for these actions, and for appointments to Standards Committees to be made once applications have been solicited, to ensure that this process is expeditious,.


(e) Make the Public Appointments process available to review such appointments, if this won’t unduly delay the establishment of the standards committees. 

3.
CLARIFYING MANDATES OF STANDARDS COMMITTEES

Section 8(6) of Bill 118 gives the minister power to set the mandate for each Standards Committee. It states: 

"8(6) The Minister shall fix terms of reference for each standards development committee and shall establish in the terms of reference the deadlines that each committee must meet throughout the various stages of the standards development process."

We understand that the Government contemplates that some Standards Committees will address individual sectors of the economy e.g. the hotel sector or the restaurant sector. Other Standards Committees are expected to address a class of disability barriers that similarly cut across a range of different sectors of the economy e.g. barriers in the built environment, or barriers to employment. This is a good approach. Some barriers are sector-specific and may be better dealt with by a sectoral Standards Committee. Other barriers similarly arise in many sectors, such as barriers to accessibility of the built environment or barriers to accessibility of websites. It may be more efficient to have these cross-sectoral barriers addressed at a single Standards Committee that is dedicated to that area. Of course, any sectoral Standards Committee should have the flexibility to develop sector-specific solutions as "add-ons" where worthwhile.

However, s. 8 of the bill is worded awkwardly. It doesn't make clear that a Standards Committee could be appointed to address a class of barriers that similarly cut across several sectors of the economy. It is desirable for the minister to be able to appoint such a Standards Committee, so that each sectoral Standards Committee doesn't have to re-invent the same wheel in the case of similar barriers arising in multiple sectors.

To give the minister this flexibility, it is therefore recommended that:

5)
Section 8 of the bill's wording be clarified to:


(a) make it clear that the minister has the option to appoint a Standards Committee to address a class of barriers that can similarly arise in multiple sectors of the economy such as barriers in the built environment or website barriers;


(b) let a sector-specific Standards Committee then add to the cross-sectoral Standards Committee's standard where circumstances in that specific sector warrant, and vice versa.

The bill gives the minister unlimited discretion over the terms of reference of each Standards Committee, without giving him or her any guidance on how to exercise that discretion. Section 8(6) of the bill provides:

"8(6) The Minister shall fix terms of reference for each standards development committee and shall establish in the terms of reference the deadlines that each committee must meet throughout the various stages of the standards development process."

It isn't practical for the bill to exhaustively detail the mandates of all Standards Committees. It is desirable for the minister to have flexible discretion over the terms of reference of Standards Committees. However, it is also desirable for the bill to at least set some minimum bedrock requirements for the mandates of Standards Committees.  It would also be helpful to ensure that the minister consults with the Standards Committee’s members when developing its terms of reference, to benefit from their practical experience.  

It is therefore recommended that:

6)
Section 8(6) of the bill be amended to include mandatory minimum terms of reference for Standards Committees, to give the minister discretion to add to these statutory minimum terms of reference, and to require the minister to consult with the Standards Committee before fixing its terms of reference.

Section 8(6) of the bill requires the minister to set terms of reference for Standards Committees. However, it doesn't fix time lines for doing so. It is beneficial for there to be some outside limit on the time that the minister can take for doing this, at least for the initial Standards Committees that will be established.

It is therefore recommended that:

7)
Section 8(6) of the bill be amended to impose a time line for the minister to set the terms of reference for a Standards Committee and for these terms of reference to be made public.

4.
PROCESS FOR DEVELOPING ACCESSIBILITY STANDARDS

Attention now turns to what happens once the minister has created a Standards Committee, chosen its members, and set its terms of reference. The bill provides that once a Standards Committee is established, it shall develop accessibility standards in accordance with ss. 9 to 13 of the bill.

The bill's overall framework is positive. Past experience with the existing Ontarians with Disabilities Act 2001 with related legislation such as the Building Code and the Ontario Human rights Code, as well as the experience in other parts of the world such as Australia with accessibility standard-setting, demonstrate the need for these new provisions. They also show the need for some important additional features to be added to the bill to ensure that they work effectively.

The concerns in this regard which amendments are needed to address include the following:

Making the Standards Development Process Arms-Length from the Government of the Day

It is important that the accessibility standards development process be undertaken at an appropriate arms-length from the Ontario Government. This is not the case now under Bill 118. Under the bill, the entire accessibility standards development process is now carried on under the minister's open-ended discretion, direction, supervision and ultimate control. The Government should of course have a role to play in the standards development process. However, it too must obey the standards once set. 

This proposal will help ensure that the draft standards which Standards Committees develop and recommend are as good as possible.  If the standards development recommendation process is made arms-length from the Ontario Government, it will help protect it from the back and forth pendulum of partisan politics. The ultimate decision of whether to adopt a proposed standard would, under the recommendations below, still ultimately rest with the Government of the day. It will thus be inevitably subject to that political process at that stage. However, each Standards Committee should be able to first develop standards recommendations based on their best expert opinions, without being controlled by the Government of the day. Once the Government has received the best expert recommendation available, it should remain up to the Government to decide whether to heed that advice, and to take the political heat for its action or inaction on that advice.

One option for accomplishing this would be for a new public official to be created who would function at arms-length from the Government. This official could be called the Disability Accessibility Advisor, and could have a fixed term appointment.

This official could oversee and support the work of the Standards Committees. He or she could be given a mandate to give independent advice to the minister and the government.  It is not intended and certainly not necessary that the creation of this public official lead to the establishment of an entire new Commission and a large new government bureaucracy. This official will require appropriate staff support. However, the Standards Committees will require appropriate support and assistance in any event, whether the public servants who provide that service work for the minister or this new public official.  It is also important that this official not serve as, and not be used as, a public speaker or public relations spokesperson to advertise for the government of the day. 

If   the Accessibility Advisor position isn’t created to oversee the standards development process, then other measures should be developed and implemented which would serve to make the standards development process  arms-length from the Government. It is therefore recommended that:

8)
The bill be amended to make the standards development process arms-length from the Ontario Government. One option for achieving this would be to amend the bill to establish an independent public officer, to be called the Disability Accessibility Standards Advisor. This official could operate at arms-length from the Government, and serve for a fixed term e.g. five years. The Accessibility Advisor could be assigned lead responsibility for developing standards, including supporting each Standards Committee. The Accessibility Advisor could be required to make recommendations on which Standards Committees should be established, beyond those which the amended bill would require be established.

Setting Time Lines for Standards Committees' Work

The work of Standards Committees will be challenging and potentially time-consuming. It is nevertheless important that the bill fix time lines within which Standards Committees must complete at least some stages of their work. Otherwise, there is the risk that the standards development process could drag on indefinitely. At present, s. 8(6) of the bill requires the minister to set time lines for a Standards Committee in its terms of reference. 

There is no magic "correct" time line in this regard. We understand that there needs to be reasonable flexibility in the legislation in this regard. It is therefore recommended that:

9)
Section 9 of the bill be amended to:


(a) fix reasonable time lines for Standards Committees to complete important stages of their work, including deadlines by which the first accessibility standards must be completed;


(b) empower the minister to grant reasonable extensions of these time lines for an individual Standards Committee, when that Standards Committee requests such based on sufficient reasons.


(c) require the minister to give reasons for any extension granted.

Empowering Persons with Disabilities in the Standards Development Process

It is critical to the success of each Standards Committee that there be sufficient and effective involvement of persons with disabilities. We have been cautioned from the experience in Australia that it is necessary to take proactive steps to ensure that each Standards Committee is balanced, and that persons with disabilities who are at the table can truly fully participate.

We anticipate that from the disability perspective, there will be individuals with disabilities at these tables, as well as representatives of disability community organizations. It is important that both be present. We aren't concerned only about the raw numbers of persons with disabilities who are at the table, as compared to representatives of other stakeholder perspectives. As significantly, disability community organizations and individuals with disabilities who will participate in Standards Committees will need reasonable funding to take into account the time and effort they contribute to this process, and to ensure that they can undertake the needed research and preparation to be able to effectively contribute.

Disability community organizations that will take part in this process are overwhelmingly non-profit charities with very tight budgets. Individuals with disabilities face staggering unemployment rates, multiples of the national average. The fortunate ones who have jobs will face difficulties volunteering the time needed to take part in a Standards Committee, especially if Standards Committees meet during business hours.

There is some precedent for this kind of funding. The current ODA 2001 provides provincial funding for members of the Accessibility Council of Ontario. Section 31(3) similarly provides for members of the proposed new Accessibility Standards Advisory Council. Neither the ODA 2001 nor this bill requires municipalities to do the same for members of municipal accessibility advisory committees. 

The disability sector will need financial support to enable them to meaningfully participate. This certainly doesn't have to amount to a large allocation from the provincial budget.

It is important that any grant or funding program ensure that poor persons with disabilities who are on Ontario Disability Support Plan (ODSP) can receive such funding without compromising their ODSP eligibility. Many persons with disabilities are poor and depend on social assistance. Their input in the standards development process is critical. Barriers to their full participation in this process should be prevented. 

It is therefore recommended that:

10)
The bill provide that reasonable Ontario Government funding be provided for persons with disabilities and disability community organizations that take part in a Standards Committee. An option for achieving this would be to provincially compensate and cover reasonable expenses for all members of Standards Committees, and to provide a program of research grants for disability organizations that take part in a  Standards Committee. Receipt of that funding should not compromise a person’s eligibility for ODSP.    The Accessibility Advisor could oversee that funding through a grants process to ensure that it operates at arms-length from the government.

To further empower persons with disabilities in the process of developing accessibility standards, it is critical that the bill make it clear that both the new Standards Committees, and the new Ontario Accessibility Standards Advisory Council, are empowered to and should undertake public consultations as part of their work, including consultations with persons with disabilities. Under the current ODA 2001, the previous Government, and a previous chair of the Accessibility Advisory Council appointed under that legislation, took the position that that Council didn't have a mandate to undertake public consultations. (For the correspondence with the ODA Committee on this issue, visit:

www.odacommittee.net/letters/Jan‑30‑2003.html,

and 

www.odacommittee.net/letters/Mar‑18‑2003-b.html
This ran contrary to the purpose for that Council's existence as a vehicle for the disability community to have input into the implementation of the ODA 2001 and the time lines and standards to be set for barrier removal and prevention.

When Bill 125, the previous Government's proposed ODA 2001, was before Standing Committee, the Liberal Party, like the NDP,  proposed an amendment to make it clear that the current Accessibility Advisory Council (now to be replaced under Bill 118 by a new Accessibility Standards Advisory Council) would have a mandate to hold public consultations.  Building on the Liberals' and NDP’s proposed amendments to the ODA 2001, it is therefore recommended that:

11)
Sections 8 and 31 of the bill be amended to make it clear that Standards Committees and the new Accessibility Standards Advisory Council have the mandate to hold public consultations, including consultations with persons with disabilities, and can do so without requiring the minister's prior approval.

Ensuring Openness, Transparency and Accountability of Standards Committees and of the Accessibility Standards Advisory Council

It is vital that the workings of the Standards Committees, and of the new Accessibility Standards Advisory Council,  be open, accountable and transparent. This will help ensure public confidence in their work. It will help inform and educate the public, including directly affected stake-holders, on the important issues that this bill addresses. It will help ensure that each Standards Committee and the Accessibility Standards Advisory Council aren’t dominated or ostensibly run by the government of the day. 

The best, least intrusive, and most cost-effective way to achieve this is by ensuring that the work of each Standards Committee and of the new Accessibility Standards Advisory Council is conducted in public, not in secret. A Standards Committee should be able to conduct work in closed session only where circumstances require this, i.e. in accordance with the privacy obligations in Freedom of Information and Privacy legislation, e.g. in the rare event that confidential business information might be disclosed to the Standards Committee. 

It is therefore recommended that:

12)
Section 9 of the bill be amended to require that the meetings and work product of each Standards Committee, and of the Accessibility Standards Advisory Council, including any interim reports to the minister, shall be public, and open and accessible to the public, and that a Standards Committee or the Accessibility Standards Advisory Council should have authority to hold a meeting or part of a meeting in private only where required to protect the privacy interests of individuals or organizations as are guaranteed in Freedom of Information and Privacy legislation.

Further Ensuring Effective Operation of the New Accessibility Standards Advisory Council

The bill creates a new provincially-appointed body, the Accessibility Standards Advisory Council, to advise the minister more generally on the bill’s implementation and administration.   The Standards Committees, not this Council, are charged with the key work under this bill.  It is important that the minister’s consultation with this Council not become a replacement for the minister effectively consulting with the public, including the disability community, on issues regarding the bill’s implementation and administration.   This Council isn’t meant to be a mini-Parliament, elected to speak for all Ontarians with disabilities. Ontarians with disabilities need to be assured that they will retain meaningful opportunities to consult with the Government itself.  

It is also important that the new Accessibility Standards Advisory Council be structured in a way that ensures that it operates independently and at arms-length from the government of the day, and that the government doesn’t use this Council  as its public relations arm.  It is therefore recommended that:

13)
Section  31 of the bill be amended to 


(a) incorporate the same provisions for the appointment of members to the Accessibility Standards Advisory Council as are recommended above for members of the Standards Committees.


(b) Ensure that the Accessibility Standards Advisory Council operates independently of and at arms-length from the Ontario Government, and that the government of the day cannot use the Council as its spokesperson. 


(c) remove the words “At the direction of the Minister” at the start of s. 31(4) to enable the Council to take action without first requiring a request from the Minister.

Clarify Phases of Standards Committees' Work

Section 9 of the bill is currently drafted to suggest or imply that a particular Standards Committee will work on producing only one single final product, being a comprehensive standard for the particular sector. If this read of the bill is correct, the Standards Committee couldn't report out a proposed standard on anything until everything is decided upon. This could hold things up for a long period.

It is far preferable to clarify the bill’s wording to ensure that each Standards Committee is able to report out individual proposed standards one at a time if the Standards Committee wishes. It shouldn't have to report out only one comprehensive final product. It may be that the Government contemplated that Standards Committees should be able to do so, and that s. 9’s wording simply needs to be clarified.

It is therefore recommended that:

14)
Section 9 of the bill be amended to make clear that a Standards Committee can report out its recommendations in a series of individual recommendations over time, rather than having to report out only one comprehensive standard all at once at the end of the process.

Similarly, currently s. 9 of the bill speaks in terms of fixing a single target date for compliance with a standard. It would be preferable for this to be clarified to ensure that in accessibility standards, each Standards Committee could set a series of target dates for completion of different barrier-removal activities. For example, short term measures can have shorter time lines set, rather than letting everything wait until everything is done. This is critical to making the bill's enforcement provisions effective.

It is therefore recommended that:

15)
Section 9 of the bill be amended to explicitly provide that a series of time frames can be set in an accessibility standard related to the removal of specific barriers, rather than only one time frame being set to apply to the removal of all barriers.

It will be helpful if each Standards Committee divides its activities into stages. They should address short term results, mid-term goals, and long term goals.  Section 9 now contemplates this in general. However it would benefit from further clarification.

It is therefore recommended that:

16)
Section 9 of the bill be clarified to provide that each Standards Committee identify short term goals, midterm goals, and long term goals. Among other things, each Standards Committee should be mandated to identify short term measures that are readily achievable and/or that are top priority , and that these be addressed by an accessibility standard that will be developed within a specified short time frame. 

Clarify Standards Committee's Decision-Making Process

The bill says that each Standards Committee will develop a standard to be proposed to the minister. It doesn't specify how the Standards Committee is to make decisions. Need each recommendation be unanimous? Is a majority vote sufficient? What if there is disagreement on specific issues? It is quite possible that reasonable disagreements will arise among Standards Committee members, given the novel area to which this bill pertains.

The bill can't and shouldn't micro-manage the Standards Committee's deliberations. Nevertheless it is desirable to include in the bill key features to address the very basics to streamline the process and accommodate the real possibility of divergent viewpoints. Where there are differences of opinion, it is important that a majority of the Standards Committee be able to report out its proposals, without being log-jammed by dissenting views. On the other hand, it is also important where there are disagreements that the minister have the benefit both of the majority's recommendations, as well as of the dissenting viewpoint or viewpoints.

It is therefore recommended that:

17)
Section 9 of the bill be amended to provide that:


(a) a majority vote will be sufficient for the Standards Committee to report out a recommended standard.


(b) A minority report can be issued in the case where there is real and substantial disagreement among the members of the Standards Committee.

Appointing Effective Standards Committee Chairs

Critical to the effectiveness of the Standards Committee will be the role of each Standards Committee chair. Absent an effective chair with an appropriate mandate, there is a risk in this uncharted area that a Standards Committee could encounter real difficulties in moving forward. On the other hand, the Standards Committee chair shouldn't be so domineering as to prevent full participation by all Standards Committee members in the committee's deliberations.

It is therefore recommended that:

18)
the bill provide for the appointment of a chair to each Standards Committee, and that there be some expeditious, non-bureaucratic mechanism for public oversight of this appointment process.

Ensuring Appropriate Technical Support for Standards Committees

To be effective, these Standards Committees will require appropriate technical support. Section 12 lets this happen. It gives the minister total, unfettered  discretion over this. It provides:

"12. The Minister may retain, appoint or request experts to provide advice to a standards development committee."

As emphasised above, the work of each Standards Committee should be free of control by the government of the day. It is therefore recommended that:

19)
Section 12 of the bill be amended to provide that the Accessibility Advisor provide the Standards Committee with technical support, and that the Accessibility Advisor and/or Standards Committee be empowered to retain the assistance of others when technical support is needed.

In addition to funding for effective participation by persons with disabilities in the standards development process, as recommended above,  Ontario Government funding priority should be given toward research and development on accessibility standards. That research will be critical to the work of all those involved in implementing this bill, and especially that of the Standards Committees.

This doesn't require the creation of a large new public bureaucracy. To the contrary, new provincial funding could be judiciously used to tap into resources and expertise already available in Ontario. For example, far too little has been done in the past to tap into the extraordinary intellectual and creative resources available through Ontario's publicly-funded system of universities and colleges. Our post-secondary faculties that teach architecture, design, computer science, public policy, business administration, law, and other related topics, already have ample brain power to help. Modest funding could be carefully targeted to draw upon those untapped resources.

It is therefore recommended that

20)
The bill be amended to ensure reasonable Ontario Government funding for research and development in the area of disability accessibility standards.

5.
MINIMUM REQUIREMENT FOR ACCESSIBILITY STANDARDS

Section 3 of the bill properly provides that the bill shouldn't operate to reduce the obligations owed to persons with disabilities. It states:

"3. Nothing in this Act or in the regulations diminishes in any way the legal obligations of the Government of Ontario or of any person or organisation with respect to persons with disabilities that are imposed under any other Act or otherwise imposed by law."

We are pleased with this provision. It reaffirms that, for example, this bill cannot reduce the rights of persons with disabilities as guaranteed under the Ontario Human Rights Code. However, to effectively achieve the goal of that provision, the bill needs to make it as clear as possible to the Standards Committees and the Government that new accessibility standards cannot be lower than that which the Ontario Human Rights Code guarantees. To illustrate the need for this, there is ample unfortunate experience with architects and builders building new buildings which comply with Ontario's current Building Code's inadequate accessibility requirements. The Building Code's requirements don't measure up to the Ontario Human Rights Code.


It is therefore recommended that:

21) 
Section 9 of the bill be amended to reaffirm and make it as clear as possible that accessibility standards developed under the bill shall ensure that the level of accessibility for persons with disabilities is equal to or exceeds the level of accessibility required by the Ontario Human Rights Code.

6.
PROCESS FOR ENACTMENT OF PROPOSED ACCESSIBILITY STANDARD INTO LAW

Under this bill, effective progress toward a barrier-free Ontario is entirely contingent on these accessibility standards not only being developed by Standards Committees, but thereafter being enacted into law in the form of regulations. As now drafted, sections 9 and 10 of the bill provides that once a Standards Committee has developed a proposed accessibility standard and submitted it to the Government, that standard doesn't become "law," and hence doesn't become mandatory and enforceable, until and unless the Government enacts it as a regulation. The decision whether to enact it as a regulation is left to the unfettered discretion of the Ontario Cabinet.  Cabinet meets in private. Its discussions are confidential.

Under the bill, once a Standards Committee submits a proposed accessibility standard to the minister, Cabinet doesn't have to render a decision on whether to enact it as a binding regulation a along any time lines. A recommended standard could be left on Cabinet's very busy desk indefinitely, without action being taken. Under the bill, the disability community would have no recourse. While it languishes on Cabinet's desk, the proposed standard remains voluntary and unenforceable. A government could study it  indefinitely.

This problem is easily remedied. It is recommended that the bill be amended to provide that:

22)
When a Standards Committee submits a proposed accessibility standard to the Government, the Cabinet has a fixed period to review it and to enact the standard as a regulation, or to vary it. If Cabinet takes no action within that time line, the standard will automatically come into force as a regulation. If Cabinet varies it from the terms submitted by the Standards Committee or submits it back to the Standards Committee for further work, Cabinet shall give reasons for doing so.

7.  STREAMLINING INITIAL ACTION TOWARD BARRIER REMOVAL AND PREVENTION 

This bill now contemplates the completion of an extensive process of accessibility standards development, before this bill will require organizations to take any steps toward removing or preventing barriers. In the meantime, the current ODA 2001 is expected to remain in operation. The ODA 2001 extends discretionary annual accessibility planning to public sector organizations such as provincial ministries, municipalities, colleges, universities, public transit providers, school boards and hospitals.

If Ontario is to become fully accessible for persons with disabilities within the time lines that this bill contemplates, it is desirable, if not necessary, for organizations in the public and private sector to take some steps at the earliest stages of this bill's implementation, before the potentially time-consuming but important work of the Standards Committees can be completed. Such interim measures should be realistic, aimed at short-term successes, without need of the fulsome work of the Standards Committees to have been completed.

Such initiatives should help organizations gear up for their eventual responsibilities once the work of Standards Committees has been completed. Such interim measures should also reinforce the work of public sector organizations as they continue in the interim period to make annual accessibility plans under the current ODA 2001.  This is also important because the bill’s core strategy, developing and then enforcing accessibility standards, may not reach all barriers.

It isn't practical for the bill to exhaustively detail such interim measures. However, it is possible for the bill to provide a basic framework for initial action. This can be based on input that the Government received through its extensive 2004 consultation prior to drafting this bill, and from input that this Standing Committee receives during public hearings on this bill. As well ideas can be derived from a January 6, 2004 Discussion Paper which the ODA Committee published shortly after the current Government took office, entitled: "Discussion Paper on Options for Initial Short-term Low-cost Actions to Begin Strengthening of the Ontarians with Disabilities Act 2001." (See Appendix 10.) The Government could also be mandated to do further consultations on this, if needed. 

For example, there are some accessibility standards that could promptly be created, even on an interim basis, without the need to resort to the standards committee process, the Minister should be permitted to proceed directly to the establishment of those standards through a briefer Ministry public consultation process with affected stakeholders.

Here are three possible examples of such initiatives. First, it would be worthwhile to promptly establish a standard on website accessibility. These could build on the internationally recognised W3C standards which the Ontario Government has itself opted to implement under the existing ODA 2001.

Second, under the previous Government, the Ontario Government sponsored the creation of voluntary standards on customer service for customers with disabilities. These were developed by the Canadian Standards Association. The minister could work toward implementing those as an interim standard.

Third, in 2001, after extensive consultations, the Ontario Human Rights Commission released revised policy guidelines on implementing the duty to accommodate persons with disabilities under the Ontario Human Rights Code. Those excellent policy guidelines mirror core principles underlying this bill. An interim standard on implementing the duty to accommodate could be readily developed based on those policy guidelines.

Beyond the foregoing, the Citizenship Ministry's Accessibility directorate may have received input on accessibility standards that have been developed around Ontario and elsewhere in various contexts. There may be other examples where interim initiatives could be easily and promptly undertaken.

It might be considered worthwhile to phase such interim measures in, first extending them to the public sector before extending them to the private sector. There might be a short list of readily-achievable measures that could also be developed for implementation in large private sector companies pending the development of accessibility standards by Standards Committees. This could include, for example, having larger private sector organizations adopt their own internal accessibility/accommodation policies, and having them designate an existing employee with responsibility for addressing disability accessibility issues.

The development and promulgation of such readily achievable interim measures shouldn't be left to unfettered ministerial discretion, nor should the bill simply provide that the minister "consider" taking such steps. Rather, the bill should require the minister within a designated time frame to bring forward draft standards in designated areas, such as ones suggested above.

It is therefore recommended that:

23)
The bill be amended to require that


(a) the minister make public within a designated time proposed short-term interim measures on accessibility, aimed at progress during the interim period before Standards Committees develop accessibility standards.


(b) the minister thereafter undertake a time-limited public consultation on these proposed interim measures, and


(c) Within a prescribed time, and without the need to submit same to a Standards Committee, the minister adopt such interim measures as he or she deems fit, with such measures to have the same force as an accessibility standard created under the bill.

PART III:  ACCESSIBILITY IN AREAS REQUIRING

SPECIAL LEGISLATIVE MEASURES

8.
REMOVING AND PREVENTING BARRIERS AGAINST PERSONS WITH DISABILITIES IN LEGISLATION

A distinctive area requiring a thorough new approach is ensuring that no laws within Ontario's legislative authority create barriers against persons with disabilities’ fully participating in Ontario life. By "laws," we refer to provincial legislation, provincial regulations and municipal bylaws. These are all the laws which are under the ultimate authority of the Ontario Legislature and the Ontario Government.

The Charter of Rights and the Ontario Human Rights Code require that laws under Ontario's authority not discriminate because of physical or mental disability. However, the individual is forced to take government to court and litigate each of these legislative barriers, one barrier at a time, in order to get them removed. The same policy reasons which support the new regime in this bill for systematically identifying, removing and preventing barriers to employment, goods, services and facilities in the public and private sectors equally justify a proactive, systematic approach to barriers that are themselves imposed by laws.

The bill's standards development process, even if strengthened through the recommendations in this brief, isn't suited to effectively fix the problems of barriers that are themselves created by provincial legislation, regulations or municipal bylaws. It isn't practical for this bill to itself list and individually amend every provincial statute or regulation, and every municipal bylaw that creates a barrier against persons with disabilities. The ODA 2001 only attempted to amend a mere handful of such laws.

Under the current ODA 2001, provincial ministries and municipal governments make annual accessibility plans. In those plans they can choose if they wish to review laws within their mandate to identify barriers, and can make plans to amend those laws. However, the current ODA 2001's planning provisions don't require provincial ministries and municipalities to undertake a comprehensive review of all legislation within their mandate. The ODA 2001 doesn't require them to do anything about legislative barriers they discover, and doesn't require new legislative barriers to be prevented before they are created.

The most practical, cost-effective solution is to create in this new bill a new permanent system for each level of government to monitor for and effectively address legislative barriers against persons with disabilities within their jurisdiction, perhaps as part of the requirement to make accessibility reports under s. 14 of the bill. This new system should require provincial and municipal governments to undertake a thorough review of laws within its mandate to identify barriers, to require them to act on these barriers when found, to put in place a mandatory system for screening new laws for barriers before new laws can be voted on, and to establish a procedure to make this whole process open, transparent, and hence publicly accountable. This approach is consistent with the amendments which the Liberal Party and the NDP each proposed to the previous Government's Bill 125 to strengthen the annual accessibility plan provisions of the previous Government’s ODA 2001. 

This idea is not unprecedented. For example, governments routinely do cost impact studies on new legislation before it is passed. The reason why such barriers exist in old and new legislation is usually because no one took a systematic, hard look at that legislation, either before it was passed or afterwards, to see if it contain barriers against persons with disabilities, and to see if such barriers could be avoided.

Based on the Liberal party's and NDP’s proposed amendments to the previous Government's Bill 125, it is therefore recommended that:

24)
Section 14 of the bill be amended to:


(a) require provincial ministries and municipal governments to review all existing legislation within their mandates, within a time frame to be set by the bill, to identify any barriers against persons with disabilities created by or under that legislation.


(b) require provincial ministries and municipal governments to develop plans within legislatively prescribed time lines for removing or reducing those barriers within their jurisdiction, and to provide reasons in the case of a decision not to take action on a legislative barrier.


(c) require provincial ministries and municipal governments to put in place a permanent process for screening a proposed bill in future, regulation or bylaw as the case may be for barriers against persons with disabilities, prior to its being voted on.


(d) to require that the foregoing will be open and transparent e.g. by requiring the results of any barrier-review under (a), (b) or (c) above to be made public without need of a Freedom of Information request.

9.
ACHIEVING AN ACCESSIBLE BUILT ENVIRONMENT

For this bill to achieve its goal of a fully accessible Ontario for persons with disabilities within 20 years, one important area that must be effectively addressed is the removal and prevention of barriers in the built environment. In so noting, we once again strongly emphasise that physical accessibility is only one of the many areas that needs to be effectively addressed. Unfortunately, a disproportionate amount of the discussion of this bill among some of the MPPs who spoke during Second Reading debate focused on physical accessibility. In addressing this topic here, we do not retreat from our core message that to be effective, the bill must effectively address all kinds of barriers, facing persons with all kinds of disabilities. To that end, this bill's definitions of "disability" and "barrier" appear sufficiently broad and inclusive.

At present, there are serious problems with the way in which Ontario legislation deals with barriers to accessibility in Ontario's built environment. We addressed these in a submission which we submitted to the previous Government on reforming the Ontario Building Code, which is included as Appendix 9.

In summary, there are too many separate, piecemeal laws that differently address accessibility of the built environment. None of them are adequate to meet the task. These include, for example:


(i) The Ontario Building Code:  (which some in the construction and development field think is the only law they need to obey.) It doesn't apply to pre-existing buildings that aren't renovated, and to residential construction even when undertaken by developers for later re-sale, e.g. residential homes. Its accessibility standards constantly lag behind the times. It doesn't require any retrofit of existing buildings, except where renovated. It tends to deal mainly with the inside of buildings, not all the surrounding built environment. That latter area appears to be left to the separately enforced Planning Act and related legislation.

The previous Government initially contemplated eliminating rather than strengthening the Building Code's disability accessibility requirements. Pressure from the disability community led it to back down. Afterwards, there were promises that the Ontario Building Code would be improved to better address disability barriers. (See the speech to the Legislature by previous Citizenship Minister Isabel Bassett on First Reading of Bill 83 on November 23, 1998.) Disability accessibility reforms to the Building Code are still understood to be forthcoming.


(ii) The Ontario Human Rights Code:  which requires barriers to be removed and prevented, including physical barriers. However, it provides no statutory detail on who must do what and when.


(iii) Condominium Legislation:  This legislation governs the operation of condominiums, which are used by many as their places of residence. We have received reports of this legislation being read as operating to impede efforts by condominium owner/residents and property managers who wish to take action to make these properties accessible to persons with disabilities.


(iv) The Planning Act and related legislation:  These laws govern the environs of land development including the surrounding outside, and don't have sufficient specific mandatory accessibility standards for the built environment.

Beyond the foregoing, professionals and others involved in the area of designing, building and regulating the built environment too often don't have the requisite training and knowledge about barrier-free design and legal requirements. That includes, for example, architects, municipal building inspectors, and the like. The resulting problems are exemplified in the December 23, 2004 letter which the ODA Committee recently received from Keith Norton, Chief Commissioner of the Ontario Human Rights commission, to the City of Toronto chief building official, included as Appendix 11.

Under Bill 118, there is a real risk of continued duplication of effort. New accessibility standards for the built environment may be developed by Standards Committees under this bill, while another part of the Ontario Government simultaneously revises the Ontario Building Code.  There is no assurance that the resulting rules will be compatible with each other.  There is no assurance that those involved in the design and construction of new buildings will even know about the new standards, if not included in the Ontario Building code.   

This bill cannot be expected to itself set out in it all the details for the built environment to become accessible. However, it can put in place a system for harmonising and strengthening the currently disparate, insufficient and uncoordinated provincial legislation that speak to varying degrees to accessibility of the built environment. It can also require that those working in this area have the requisite training, knowledge and expertise.

It is important that reforms in this area attempt to address, among other things,  accessibility where feasible in new home construction. Many if not most of Ontario’s residential homes have few if any accessibility features. It is not being suggested here that existing homes where people now live be retrofitted if the owner doesn’t want to do so.  Our proposals are far more modest. We propose that when a developer develops properties for later resale as residential homes, reasonable accessibility features be included in the new home design to the extent practicable. In contrast, where a person already owns a property, and is going to have a new home built on it, the professionals who will design that home should be required to advise the owner of options for accessibility features. It will be up to the owner to decide whether to incorporate them or not.  

It is therefore recommended that:

25)
The bill be amended to:


(a) require as part of the new process for reviewing legislation for barriers against, persons with disabilities,  that by a deadline to be set in the legislation, the Ontario Building Code, the Planning Act, and Ontario's condominium legislation be all harmonized vis à vis more effectively achieving accessibility of the built environment;


(b) require that legislative accessibility standards for the built environment be progressively extended over time to apply to old public buildings, not just new buildings or new renovations;


(c) ensure that accessibility standards apply to new residential construction by developers, particularly vis à vis properties developed for later resale, e.g. condominiums and houses built not under the direction of the person intending to reside in the property;


(d) require that where a new residential home is designed under the direction of the person who will be living in it, those involved in designing the building advise the owner of options for accessibility features that could be incorporated in the new home.  


(e) require municipal building inspectors to receive appropriate training in disability accessibility legal requirements;


(f) require professionals involved in designing the built environment, such as architects, to receive training in barrier-free design.


(g) require periodic coordinated and comprehensive review of all legislation governing accessibility of the built environment e.g. every 5 years.

Note: See also the recommendations below regarding mandating education on disability accessibility for people who train in future to design, among other things, the built environment.

10.
ENSURING BARRIER-FREE PROVINCIAL AND MUNICIPAL ELECTIONS

One area where persons with disabilities have encountered too many barriers to their full participation has been when they seek to take part in provincial and municipal elections. For example, they have encountered barriers to voting, to getting information about party platforms, to attending all-candidates' debates, and the like. To achieve fully accessible provincial and municipal elections advances both the Government's goals in this bill, and its 2003 election agenda for democratic renewal and reform.

The ODA Committee has led the call during the last two provincial elections for a barrier-free election process. We commend Elections Ontario for taking up a number of our suggestions, during and after the 2003 election, to make progress in this area.

Electoral reform is now inefficiently divided among different parts of the Ontario Government. It is desirable for a concerted, centralized strategy to be developed to achieve full accessibility for persons with disabilities in both provincial and municipal elections. We shouldn't have to mount separate lobbying efforts to achieve the same reforms vis à vis municipal elections and vis à vis provincial elections.

It would be open to the minister under this bill as it now stands to establish a standards development committee to deal with the provincial and municipal elections process. However, such a "table" may not be able to fully and effectively address this subject. This is because it may well be necessary to amend provincial legislation, which would be beyond the authority of a Standards Committee.

For example, ss. 24, 25 and 30 of the ODA 2001 made amendments to provincial and municipal elections legislation, to modestly improve election accessibility. The Liberal Party, as well as the NDP, proposed amendments to the previous Government's Bill 125 in 2001 in order to strengthen that bill. 

As explained below in this brief's discussion of the transition from the ODA 2001 to this bill, this bill now provides that the entirety of the ODA 2001 will eventually be repealed. This would include eventual repeal of the ODA 2001's modest reforms to provincial and municipal elections. It is preferable not only for those reforms to be retained, but for the Liberals' proposed amendments to provincial and municipal elections legislation to be passed. This would flow from the Liberals' election commitment to include, at a minimum, the reforms to the ODA 2001 that they proposed before the Standing Committee in 2001.

In addition to the recommendations below regarding the transition from the current ODA 2001 to this bill, and drawing on the Liberal Party's and NDP’s proposed amendments to the previous Government's Bill 125, with additional wording to ensure coverage for all disabilities, it is therefore recommended that:

26)
The bill be amended to:


(a) provide that section 55.1 of the Election Act be amended by adding the following subsections:

Accessibility obligations

(0.1) Despite anything in section 34, all ballots shall be in a form that enables electors with disabilities, wherever possible, to mark the ballots by themselves and in private.

Polling places

(0.2) Despite anything in section 13, the returning officer shall ensure that no polling place is located in a location that is not accessible to electors with disabilities, unless satisfied that it is impossible to locate the polling place in the polling division within eight kilometres of the location that the returning officer would have chosen, if it were not for this subsection.

Same

(0.3) Every returning officer for an electoral district shall ensure that all polling places in the electoral district provide American Sign Language interpretation or other similar accommodation where needed for electors who are deaf, deafened or hard of hearing, or such other reasonable accommodation that a voter with a disability requires  to enable them to vote at no charge to the voter who requires such accommodation.


(b) provide that subsection 45 (2) of the Municipal Elections Act, 1996, be struck out and the following substituted:

Special needs

(2) In choosing a location for a voting place, the clerk shall ensure that,


(a) despite anything in section 41, all ballots shall be in a form that enables electors with disabilities, wherever possible, to mark the ballots by themselves and in private;


(b) the voting place is accessible to electors with disabilities unless the clerk is satisfied that is impossible to locate the voting place within eight kilometres of the location that the clerk would have chosen, if it were not for this subsection;


(c) the voting place provides American Sign Language interpretation or other similar accommodation where needed for electors who are deaf, deafened or hard of hearing, to enable them to vote at no charge to the voter requiring this accommodation;


(d) require the Ontario Government to undertake a coordinated review of barriers in the provincial and municipal election process, including in current legislation and practices.

Among the barriers persons with disabilities have encountered during election campaigns have been barriers for which elections officials have no responsibility e.g. barriers in getting access to all-candidates’ debates, and barriers in access to campaign literature. To address this, provisions should be enacted explicitly extending election accessibility requirements to election activities of political parties.

It is therefore recommended that:

27)
The bill be amended to explicitly extend election accessibility requirements to election activities of political parties e.g. accessibility of campaign literature and campaign events such as all-candidates’ debates. 

11.
ACCESSIBILITY OF THE ONTARIO LEGISLATIVE ASSEMBLY

Section 4 of the bill provides that this bill binds the Crown and the public and private sectors. However, it doesn't state that it applies to the Legislative Assembly of Ontario. Given the centrality of the Legislature to our democracy, and given the ongoing accessibility problems at the legislature, it is important that the bill apply to the Ontario Legislative Assembly. It would also be very beneficial if the bill set the deadline by which the Legislature will become accessible. This would advance the Government's commitments on disability accessibility, and on democratic renewal.

It is therefore recommended that:

28)
Section 4 of the bill be amended to provide that the bill also applies to the Legislative Assembly of Ontario.

29)
The bill be amended to set the deadline by which the Legislative Assembly will become fully accessible.

PART IV:  IMPLEMENTATION

12.
COMPLIANCE/ENFORCEMENT

A major improvement of this bill over the current Ontarians with Disabilities Act 2001 is that Bill 118 includes a serious compliance/enforcement regime. Once accessibility standards are developed and adopted into law by regulation, the Bill makes compliance with those standards mandatory (s. 13). The bill would then require organizations, covered by those accessibility standards to make accessibility reports, to file them with the Government and to make them public (ss. 14‑15). The Government is empowered to appoint directors to oversee the bill's enforcement, and inspectors who can inspect an organisation (ss. 15‑20). Organizations which aren't in compliance can be subject to enforceable compliance orders and administrative monetary penalties (ss. 21 to 25). An organisation subject to such orders can appeal them to a tribunal, which the Cabinet is mandated to appoint at an unspecified future date (ss. 25 to 28).

There are straightforward ways in which this new compliance, enforcement regime could be fine-tuned, without engaging significant cost or other such concerns.

Clarify What Accessibility Reports Shall Include

The bill provides that once accessibility standards have been enacted, organizations covered by those standards will be expected to produce and file accessibility reports. These reports appear to take the place of the annual accessibility plans which public sector organizations now produce under the current Ontarians with Disabilities Act 2001.

Section 14(3) of the bill now leaves it to the unconstrained discretion of the Minister to decide on what shall be included in an accessibility report. It doesn't indicate by when the minister shall decide what needs to be included in an accessibility report. The bill should not leave this open-ended, and shouldn't defer it potentially indefinitely.

The whole idea of enshrining accessibility planning into this kind of legislation originated with the ODA Committee. (See the ODA Committee's April 1998 "Blueprint for a Strong and Effective Ontarians with Disabilities Act.") However the ODA Committee criticized the current ODA 2001’s accessibility planning regime, because it was too weak and ineffective to achieve all that good accessibility planning has to offer.

The shape of accessibility planning will undoubtedly change to some extent as this bill's new regime of detailed accessibility standards comes on line. However, even once comprehensive accessibility standards are developed and in force, there will remain an important  role for accessibility planning. This will especially apply to large government and broader public sector organizations which have a major public policy and/or public service component in their mandates e.g. provincial ministries and municipal governments.

Ongoing accessibility planning is also very important because accessibility standards, while important, can’t address all the barriers which people with all kinds of disabilities face. Accessibility planning can cover that which accessibility standards don’t or can’t cover. 

Much effort and energy has been invested by a number of broader public sector organizations into accessibility planning. We commend those organizations for their efforts. We also commend the many persons with disabilities who volunteered their time to give input to those broader public sector organizations. We want this bill to build upon the work and the momentum that those efforts created. We also fear that some broader public sector organizations might otherwise now stop or slow down their efforts at accessibility planning under the ODA 2001, thinking in error that because this new bill is before the Legislature and because the ODA 2001 is unenforceable at present, they needn’t comply with it. It is important through this bill to send the message to those organizations that they should build upon and expand their accessibility planning, not slow or stop it.

When the previous Government’s Bill 125 was before the Legislature, the Liberal Party and the NDP each proposed a comparable series of amendments to beef up its accessibility planning requirements.  Building on those, it is therefore recommended that:

30)
Section 14 of the bill be amended to set the minimum requirements that an accessibility report shall contain. This amendment should maintain and strengthen accessibility planning activities.  At least for broader public sector organizations, this content should be drawn from the current requirements for an accessibility plan under the current ODA 2001, as enhanced by additional requirements drawn from the Liberal Party's and NDP’s comparable proposed 2001 amendments to ss. 10, 11, 14, 15, and 27 of Bill 125, which were designed to strengthen that system for annual accessibility plans. These plans or reports should address all aspects of the public sector organization's activities, whether or not they are covered by an accessibility standard created under Bill 125.

31)
Part IV or Part V of the bill should be amended to provide that by a deadline to be set in the bill, which in any event shall be no later than a legislatively specified time period after the first accessibility standards go into effect, the Accessibility Advisor (if established under the preceding recommendations) shall recommend to the Minister further specificity on what these reports shall include. The Minister then shall have a further legislatively specified time period to adopt or vary the Accessibility Advisor's recommendation. If the minister takes no action within that time, the Accessibility Advisor's report shall be deemed adopted as enforceable. If the Minister varies the Accessibility Advisor's recommendation, the minister shall give written reasons therefor.  If no Accessibility Advisor position is created under these recommendations, then the bill should require the minister to consult with stakeholders along prescribed time lines and then to establish the additional requirements for accessibility reports, beyond those enshrined in the bill itself. 

Fix Time Lines and Criteria for Appointing Key Enforcement Officials

The bill now gives the minister discretion to appoint key players, such as directors and inspectors, to have authority over Bill 118's enforcement. It doesn't require the minister to do so by any particular date. This should not be left to the indefinite future. It may not be practical to fix a calendar date to serve as the deadline for these steps to occur. What is critical is that these steps be completed on, or shortly after, the date when the first accessibility standards come into operation and become mandatory and enforceable. Otherwise those accessibility standards won't in reality be enforceable at all, since there will be no one to enforce them.

We have learned through recent experience that we cannot expect that such steps would simply occur. During 2001 Standing Committee proceedings, the current ODA 2001 was amended to add to it a weak, minimal enforcement mechanism, i.e. s. 21 of the ODA 2001.  It imposed a fine on public sector organizations that fail to make an annual accessibility plan, or municipalities with a population over 10,000 that fail to appoint a municipal accessibility advisory committee. That enforcement provision was never proclaimed in force, despite our repeated calls for its proclamation. Because the ODA 2001's fine provision wasn't proclaimed in force, no fines could be levied on those public sector organizations which didn’t comply with the ODA 2001’s requirement that the first accessibility plans be made public by September 30, 2003.

The bill also doesn't name the tribunal that shall have jurisdiction over enforcement proceedings under this law. Section 26(1) of the bill requires the Cabinet to designate a tribunal or tribunals. It doesn't specify a deadline by which this must be done. It also doesn't set out criteria governing Cabinet's choice of tribunal.

We recognise that it will be some time before this tribunal will be needed. It isn't strictly necessary for it to be chosen now. However, it is preferable that this not be left open-ended. It is also important that the tribunal have requisite expertise in disability accessibility issues.

It is therefore recommended that:

32)
Part IV or V of the bill be amended to require the minister or Cabinet, as the case may be, to appoint directors, inspectors and to designate a tribunal or tribunals to enforce this legislation to appoint these officials, and that it fix a deadline by which they be appointed that is no later than shortly after the first accessibility standards go into effect.

33)
Part V of the bill be amended to provide that the tribunal that shall be selected will presumptively be a new tribunal, to be called the Ontario Disability Accessibility Tribunal. Cabinet may, instead, by the prescribed deadline, designate an existing tribunal to serve as this tribunal, if Cabinet is satisfied that the existing tribunal has sufficient expertise in disability accessibility.

Clarify Scope of Incentive Agreements

Section 33 of the bill includes a positive new power for the minister to enter into incentive agreements with organizations that are prepared to agree to exceed the requirements of accessibility standards established under this Act. Section 33(3), however, gives the minister an inappropriate open-ended discretion to exempt an organisation from filing an accessibility report or other filing requirements. This loophole threatens to undermine the effectiveness of these agreements as a tool to promote the bill's goals. It enables these agreements to become a means for making it hard to enforce the Act in the case of organizations entering into these agreements.

It is therefore recommended that:

34)
Section 33 of the bill be amended to eliminate the minister's power to include in an incentive agreement a provision exempting an organisation from the requirement to file an accessibility report, or alternatively that this power be substantially curtailed. If exemptions are to be available, the minister should be required to give public reasons for granting one. The bill should set out criteria to govern the discretion to grant such exemptions, which ensure that exemptions are only granted if they are necessary, unavoidable, and if they best advance this bill's goals.

Clarify Scope of Compliance Orders

Section 21(4) of the bill authorizes issuance of an order against a person or organisation that isn't complying with an applicable accessibility standard. It permits the order to require the person or organisation to comply with the standard in question. It doesn't make it clear that this order can specify specific actions that must be undertaken for an organisation to come into compliance with the standard.

It is therefore recommended that:

35)
Section 21(f) of the bill be amended to make it clear that an order can specify specific actions that must be undertaken to come into compliance with the applicable accessibility standard.

Providing for Effective Monitoring of the Bill’s Implementation 

There is a pressing need for a means to be created under the bill for effective public ongoing monitoring of the bill’s administration and implementation. This should be done by a public body or official who is independent of and arms-length from the government of the day. It should give the public, the government and all involved in the bill’s implementation an objective  periodic report card on progress, recommendations on gaps that need to be addressed, and helpful recommendations on how the bill and its implementation and  administration could be improved.  This will enhance the public accountability in the bill, will reward and acknowledge successes and accomplishments, while pointing out areas for improvement to keep Ontario on track towards its 20 year goal of full accessibility.   

There are several different options for achieving this. If the Accessibility Advisor position is establish as recommended above, this function could be assigned to that person. If an Accessibility Advisor is not appointed to manage the standards development process, an Accessibility Advisor position could be created for this more limited monitoring function. 

A third option would be to appoint one of the commissioners of the Ontario Human Rights Commission as a full time Disability Accessibility Commissioner.   That person could spearhead this monitoring activity, using the existing facilities of the Ontario Human Rights Commission for support. 

There is no need for this position to be established immediately. It could easily be deferred for as much as three years into the bill’s implementation.    Until then such a monitoring function may largely be premature. 

It is therefore recommended that:

36)
The bill be amended to designate the appointment three years after the bill’s enactment of an independent  public official who is arms-length from the Ontario Government with a mandate to monitor the bill’s administration and implementation, and to periodically publicly report on progress made to date and areas for improvement.

13.
POWER TO MAKE REGULATIONS

Another important part of this legislation involves the wide range of regulations that Cabinet can enact under it, to put flesh on the bill's bones. It is fully understandable that the bill itself cannot spell out every last detail governing the bill's implementation. Detailed regulations passed by the provincial Cabinet, and having the force of law, have a role to play.

There are a few focused ways in which the bill's regulation-making power, spelled out in s. 40 can be easily improved to make it more effective.

Create Duty to Enact Regulations under the Bill

First, s. 40 now sets out a wide range of regulations that can be passed to bring this legislation into operation. However, it doesn't require Cabinet to ever make any of these regulations. Some of the categories of regulations permitted under s. 41 are not pivotal to getting this bill's implementation off the ground. Yet other categories of regulations are more important, and will need to be passed.

It is not unheard of for the Legislature to give the Ontario Government a power to make regulations, and yet for the Government to never use that power. For example, for over 22 years, the Ontario Government has had power under the Ontario Human rights Code to make regulations giving further specificity to the Ontario Human Rights Code's duty to accommodate persons with disabilities. No such regulations have ever been passed by any of the five governments that have been in power since the Legislature gave the Ontario Cabinet that power in 1982.

More recent experience under the current ODA 2001 is similarly telling. The ODA 2001 gave the Ontario Cabinet wide power to make a broad range of regulations to implement that bill. Those who sponsored that legislation emphasised the central importance that regulations would play in its implementation. In the over three years since the ODA 2001 was passed, no regulations were ever passed or even circulated in draft form for public comment.

For example, s. 16 of the ODA 2001 provided that organizations it called "agencies" must make an accessibility policy. However, those requirements didn't go into effect until the provincial Cabinet passed a regulation defining which organizations were an "agency" for purposes of s. 16 of the ODA 2001. Put simply, no organisation was an "agency" that had to make an accessibility policy until and unless the Cabinet enacted a regulation defining it as an agency.

In the over three years since the ODA 2001 was passed, no regulation was ever enacted defining "agency." Thus, s. 16 of the ODA 2001 never went into operation. The previous Government which brought in the ODA 2001 had said that it had the development of a regulation defining the term "agency" under study as far back as 2002, and that it would make the development of that regulation a priority. For correspondence from the previous Government indicating this, visit www.odacommittee.net/letters/Aug‑20‑2002.html
In various amendments that the Liberal Party like the NDP,  proposed to Bill 125, the previous Conservative Government's proposed ODA, it was proposed that time lines be imposed for the Ontario Government to pass certain core regulations, needed to expedite the implementation of the ODA 2001. Building on the Liberal Party's and similar NDP proposed amendments to the previous Government's Bill 125, it is therefore recommended that:

37)
Section 40 of the bill be amended to set deadlines by which the Ontario Government would develop and pass the most important regulations needed to ensure Bill 118's effective implementation. For example, top priority should be given to ensuring timely enactment (i.e. within the first year, if not sooner) of regulations under s. 40(1)(a) i.e.:

"governing the time-frames for the development of proposed accessibility standards by standards development committees established under section 8, for the implementation of accessibility standards and for the review of those standards and providing different time-frames for different accessibility standards relating to different industries, sectors of the economy or classes of persons or organizations."

This would leave the Government latitude over what those regulations would include.

Ensure Opportunity for Input into Proposed Regulations

Second, there is a need to amend s. 40 of Bill 118 to ensure an opportunity for input from persons with disabilities and other interested parties and stakeholders into proposed regulations before Cabinet enacts them. The current ODA 2001 provides for an important opportunity for public input before a regulation under that law is passed. Section 23(2) of the ODA 2001 states:

"(2) The Lieutenant Governor in Council shall not make a regulation under subsection (1) until it has published a draft of it in The Ontario Gazette and allowed interested persons a reasonable opportunity to make comments on the draft to the Accessibility Directorate of Ontario."

The ODA Committee fought for such an opportunity to be included in such legislation. In 2001, the Liberal Party, as well as the NDP,  proposed an amendment to the foregoing provision of the ODA 2001 at the ODA Committee's request, to strengthen that provision. In terms comparable to the NDP, the Liberal Party proposed that the foregoing provision be amended by adding the following subsections:

Opportunity for comments

(1.1) The Lieutenant Governor in Council shall not make a regulation under subsection (1) until it has,


(a) published a draft of it in The Ontario Gazette at least 90 days before making the regulation;


(b) allowed interested persons a reasonable opportunity to comment on the draft;


(c) held a public hearing to allow interested persons an opportunity to comment on the draft, if the Barrier-Free Council so requests in writing;


(d) made a report to the public, after the period for comments under clause (b) or (c), that summarizes the comments and indicates whether the Government of Ontario accepts or rejects the recommendations for changes made during the period for comments.

Restrictions on regulations

(1.2) The Lieutenant Governor in Council shall not make any regulation under subsection (1) that has the effect of creating a barrier to persons with disabilities, preventing or delaying the identification and removal of a barrier in any sector or that conflicts with the purposes of this Act.

Drawing on the Liberal Party's and comparable NDP proposed amendments to the previous Government's Bill 125, it is therefore recommended that:

38)
s. 40 of the bill be amended to provide that before Cabinet can enact a regulation under s. 40, it should make public in an accessible format a draft regulation, and provide a reasonable opportunity for public input, in general accordance with the proposed amendments to Bill 125 that the Liberal Party, like the NDP,  proposed in December 2001. 

Remove or Substantially Constrain Cabinet's Power to Grant Exemptions from the Bill

Third, the bill now includes a problematic, unnecessary power that lets Cabinet give "carte blanche" exceptions to the bill's requirements. This loophole, s. 40(1)(r) of Bill 118, empowers the provincial cabinet to pass regulations "exempting any person or organisation or class thereof or any building, structure or premises or class thereof from the application of any provision of this Act or the regulations." This threatens to be a potentially massive loophole that could undermine the strength and effectiveness of Bill 118.

A government could grant sweeping exceptions under this provision. It could do this in closed Cabinet meetings, without any public debate, without any prior notice to the public, and without having to give reasons for the exemptions it grants. For example, it could unilaterally grant a total exemption to the entire Ontario Government.

There is no reason why Cabinet should have the power to exempt any organisation or building from this Act. The process for developing standards is designed to ensure that these standards are balanced and sensitive to the needs of different organizations. If despite this, this exemption power is retained in some form in this bill, it should be limited to ensure that it is not misused.

Under Bill 125, the previous Government's proposed Ontarians with Disabilities Act, Cabinet was given a similar unwarranted power to grant exemptions. Section 22(1)(i) of Bill 125 provided that Cabinet could make regulations:

"(i) exempting a person, a ministry, a municipality, an organisation specified by a regulation made under clause (g), a public transportation organisation, a Scheduled organisation, an agency, any other organisation, a building, structure or premises or a class of any of them from the application of a specified provision of this Act or the regulations[.]"

The Liberal party and the NDP each proposed a comparable  amendment to that provision on December 11, 2001. This would have amended clause 22 (1) (i) of Bill 125 by adding at the beginning "upon approval of the Minister and after consulting with the Barrier-Free Council of Ontario and making written reasons available to the public[.]"

Drawing on the Liberal Party's and NDP’s comparable proposed amendments to the previous Government's Bill 125, it is therefore recommended that:

39)
Section 40(1)(r) be removed from the bill. In the alternative, if there is to be any exemption power, it should be substantially circumscribed and constrained. Before an exemption can be granted, an organisation should be required to apply for the exemption, with notice to the public, and to give good reasons for the exemption. Exemptions should be time limited. The Government should be required to give an opportunity for public input before deciding on an exemption request, should have to have a good reason for granting the exemption, and should have to give reasons for granting an exemption. The disability community should have a right to appeal an exemption to an independent and impartial body, such as the tribunal to be designated under this bill.

14.
EMPOWERING MUNICIPAL ACCESSIBILITY ADVISORY COMMITTEES

Section 29 of the bill continues the municipal accessibility advisory committees (AACs). These AACs have played a positive role. However, feedback from them to the ODA Committee has demonstrated that they have received a wide spectrum of responses from the municipalities which they advise. Some AACs find their municipalities and municipal councils receptive to their advice, and forthcoming when their AAC requests information. Other AACs have found their municipality and/or municipal council less receptive to their advice, and unforthcoming when asked to provide information.

Under the current ODA 2001, municipalities with a population over 10,000 are required to set up an AAC. However, they aren't obliged to heed their advice, or to give reasons for rejecting their advice. Moreover, the current ODA 2001 doesn't require a municipality to provide any resources to its AAC. The ODA 2001 ostensibly contemplates that AAC members will be volunteers who may have to personally finance their expenses in participating in the AAC.

When the previous Government proposed this AAC regime in Bill 125 back in 2001, the Liberal Party and NDP each proposed similar amendments at the ODA Committee's request. Those amendments would have better empowered the AACs, to make them more effective. Had those amendments been adopted, the difficulties which some AACs have reported would have been reduced or eliminated. 

Under this bill, once the ODA 2001 is repealed, AACs will advise on implementation of accessibility standards and on some built environment accessibility issues. It is desirable for AACs to be empowered to advise their municipalities on all aspects of barrier removal and prevention in the municipality.

Drawing on the Liberal Party's and NDP’s comparable proposed amendments to ss. 11 and 12 of Bill 125, it is therefore recommended that:

40)
Section 29 of the bill be amended to provide that both before and after repeal of the ODA 2001,


(a) Municipalities with a population under 10,000, which opt not to create a municipal accessibility advisory committee, be required to hold public consultations, including with persons with disabilities, on strategies for removing and preventing barriers facing persons with disabilities in the municipality;


(b) The mandate of municipal accessibility advisory committees be extended to include advising not only on accessibility of buildings that the municipality owns, purchases, constructs or leases, but also buildings which the council occupies, whether as owner or lessee, and on barrier removal and prevention in the municipality whether or not it is then covered by an accessibility standard made under this bill;


(c) If an Accessibility Advisory Committee makes recommendations to the council of a municipality, the council shall respond to the recommendations within 40 days and, if it rejects the recommendations, provide written reasons for doing so. The council shall make the committee's reports and recommendations and the council's response available to the public;


(d) The council of a municipality shall pay reasonable compensation and reasonable reimbursement for expenses to the members of its Accessibility advisory committee.

15.
MANDATING EDUCATION OF STUDENTS ON DISABILITY ACCESSIBILITY

Much has been said during debates on Bill 118, throughout the decade-long campaign for this legislation, and for years before about the need to educate the public on the barriers impeding persons with disabilities, and about the benefits of removing and preventing these barriers. Citizenship Minister Bountrogianni, speaking about the need for Bill 118, has made the compelling point that there needs to be a substantial change in public attitudes. This needs to be akin to the change in public attitudes she has seen in her professional career, toward providing such rudimentary needs as washrooms in the workplace for women.

Transitory publicity campaigns to temporarily raise public awareness about the barriers facing persons with disabilities won't single-handedly accomplish this. Community organizations, governments and individuals with disabilities have extensively tried such education campaigns of every sort for decades. From this they have learned that much more than more "awareness-raising" is needed.

There is nevertheless a special role for new approaches to focussed efforts at educating the public, when combined with a strong, mandatory accessibility law.

Partnered with Bill 118's new compliance/enforcement program should be a new ongoing program for educating the public on the benefits of a barrier-free society for persons with disabilities. What s sought here is not the announcement of a new, transitory initiative. To be effective, such a program needs to be something much different than a short term "feel good" series of advertisements that tell the public that disability accessibility is a good thing to do.

What is needed instead is to create a clever new permanent, long term education initiative, to be mandated in legislation which targets the next generation. This would include students in school. It should also include those studying in key fields and professions whose work will have a dramatic impact on creating a barrier-free province. These measures would ensure that all future generations of Ontarians, all future professionals who could make a difference such as architects, doctors, lawyers, nurses, social workers  and teachers, will know what previous generations have too often not known in this area. This would best fulfil the laudable and lofty aims of the Citizenship Minister, expressed when she kicked off Second Reading debate on Bill 118 on October 12, 2004, stating:

"The next principle: public education. This area is my passion. I will use every tool available to help shape a change in attitude, a change in values. Over and over again, people with disabilities have told me that the biggest barrier of all is one of attitude. On this score, I look forward to working closely with every MPP to help foster a true culture of inclusion for people with disabilities."

It is therefore recommended that:

41)
The bill be amended to provide:


(a) a requirement that within a specified time frame, school boards develop and implement school curriculum components on disability accessibility and the importance of a barrier-free society. It should authorize the Ontario Government to develop a sample curriculum which school boards could adopt if they wish in lieu of developing their own curriculum;


(b) a requirement that (after an appropriate transition period) to qualify in future for a licence or other qualifications certificate as an architect or other designer of the built environment, a specified amount of training in barrier-free design must be completed. This should go beyond the insufficient requirements of the Ontario Building Code. To be licensed to design the built environment, it should be a reasonable minimum requirement that a person know how to undertake barrier-free design;


(c) a similar requirement that certain other professional training, such as to qualify to be a lawyer, doctor, other health care provider, teacher, social worker  and other relevant professions, must include a specified amount of training on barrier-free provision of services to persons with disabilities;


(d) time lines to allow for the development of new curricula. In the case of professional training, authority can be assigned to self-governing professional bodies to set criteria or standards for this training and to monitor its sufficiency.

16.
EXTENDING MANDATE TO PROMOTE ACCESSIBILITY TO ALL PROVINCIAL REGULATORY AGENCIES AND TRIBUNALS

Bill 118 properly concentrates provincial government activity regarding the removal and prevention of barriers against persons with disabilities on those involved in development and enforcement of accessibility standards. However, it is also important for the duty to promote this accessibility agenda to be extended to all government bodies that can have an impact. Under Ontario legislation, there are a wide range of regulatory agencies and tribunals with power to make and implement public policies that can impact on accessibility. It is important to ensure that no provincial government agency adopts or implements policies that work against the goal of disability accessibility. Removing and preventing disability barriers is everyone's business.

It is therefore recommended that:

42)
The bill be amended to provide that when any administrative or regulatory agency or tribunal within the jurisdiction of the Government of Ontario exercises any statutory power, it shall have regard the impact of its decision on the creation or removal of barriers against persons with disabilities and to the need to achieve accessibility for persons with disabilities, including the need to remove existing barriers and to prevent new barriers within its jurisdiction or mandate.

PART V:  MOVING FROM THE ODA 2001 TO THE ODA

17.
TRANSITION PROVISIONS ON REPEAL OF THE ODA 2001

There is a need for an orderly transition from the current Ontarians with Disabilities Act 2001 to the full implementation of Bill 118. According to s. 41 of Bill 118, the current ODA 2001 will ultimately be repealed in its entirety at some future unspecified date. The provincial Cabinet will decide on that date. Bill 118 lets Cabinet repeal the ODA 2001 in stages if it wishes.

We understand from the Government that it intends to leave the existing ODA 2001 in place until the new Bill 118 is fully implemented, i.e. once accessibility standards have been developed and adopted. In the meantime, the current ODA 2001 is to be used as the transition regime. Thereafter, the entirety of the existing ODA 2001 is to be repealed. In Bill 118, a few provisions of the current ODA 2001 are re-enacted in some form, to keep them in force even after the ODA 2001 is fully repealed, particularly s. 29, governing the municipal accessibility advisory committees.

It is desirable that ultimately all the provisions concerning disability accessibility be incorporated into one comprehensive statute. However, the way this bill carries out the transition from the old ODA 2001 to the new Bill 118 creates some problems. These are easily fixed.

First, there are provisions in the current ODA 2001 which should be retained, not repealed. Specifically, sections 24 to 32 of the ODA 2001 amend a series of other Ontario statutes, i.e. the Election Act, the Election Finances Act, the Highway Traffic Act, the Human Rights Code, the Legislative Assembly Act, the Municipal Act, the Municipal Elections Act 1996, the Planning Act and the Social Housing Reform Act 2000. Those provisions should be retained. Otherwise, the result will be that the those other statutes will eventually revert back to their pre-ODA 2001 form.

It is therefore recommended that:

43)
Section 41 of Bill 118 be amended to preserve the ODA 2001's changes to the Election Act, the Election Finances Act, the Highway Traffic Act, the Human Rights Code, the Legislative Assembly Act, the Municipal Act, the Municipal Elections Act 1996, the Planning Act and the Social Housing Reform Act 2000.

Second, while the ODA Committee found the existing ODA 2001 disappointing, because it didn't go far enough, it contains certain provisions that are worth strengthening, rather than repealing. Specifically, the ODA 2001 included specific provisions promoting accessibility of Ontario Government websites (ODA 2001 s. 6), documents and records (ODA 2001 s. 7), enshrining the existing Ontario Government employment accommodation fund for public servants with disabilities (ODA 2001 s. 8), and encouraging the provincial and municipal governments to invest in capital projects and procure accessible goods and services (ODA 2001 ss. 5, 9 and 13).

Those ODA 2001 provisions drew upon ideas that the ODA Committee had put forward. However those ODA 2001 provisions were weakly worded and ultimately unenforceable. In 2001, the Liberal Party  and NDP each proposed similar good amendments to strengthen those provisions. 

It is undesirable for persons with disabilities to have to campaign in future to get regulations passed that would restore the contents of ss. 5 to 9 and 13 of the ODA 2001, and to get them strengthened along the lines of the Liberal Party's and NDP’s similar 2001 proposed amendments to them. It is preferable for those provisions to be incorporated now into Bill 118, complete with the strengthening measures that are found in both the Liberal party's and NDP’s similar 2001 proposed amendments.

Using the text of the Liberal Party's and similar NDP proposed amendments to the previous Government's Bill 125, It is therefore recommended that:

44)
the bill be amended to provide that the Government of Ontario shall ensure that its internet sites and the content provided on those sites are barrier-free for users with disabilities.

45)
 the bill be amended to provide:


(1) Ontario Government publications shall be barrier-free in format, and shall be available to the public in the formats specified by the regulations made under subsection (2).

Regulations


(2) Within six months after subsection (1) comes into force, the Lieutenant Governor in Council shall make regulations specifying the formats mentioned in that subsection.

Other accessible formats


(3) Upon receiving a request by or on behalf of a person with disabilities for an Ontario Government publication in a format required by subsection (1), the Government shall make the publication available to the person in that format within a reasonable time that is not later than three working days after the Government receives the request.

Electronic form


(4) Despite subsection (3), upon receiving a request by or on behalf of a person with a disability for an Ontario Government publication that exists in an electronic form, the Government shall make the publication available to the person forthwith in an electronic form that is accessible.

46)
the bill be amended to provide:


(1) The Government of Ontario shall create and maintain a barrier-free employment environment for its employees and persons who apply for a position as a government employee.

Barrier-free employment environment


(2) The barrier-free employment environment shall include all aspects of employment, including recruitment, hiring, training, promotion and employment-related interaction.

Responsibility in ministries


(3) The Minister and Deputy Minister of each ministry are responsible for ensuring the Government of Ontario meets the obligation described in subsection (1) within their ministry and for ensuring that all employees responsible for implementing the obligation in their ministry receive ongoing training in fulfilling these obligations.

Time for training


(4) The employees responsible for implementing the obligations provided for in this section in their ministry shall receive the initial training under subsection (3),


(a) within one year after this section comes into force, if they are deputy ministers or assistant deputy ministers;


(b) within two years after this section comes into force, if they are not deputy ministers or assistant deputy ministers.

Information


(5) The Government of Ontario shall inform its employees of,


(a) the rights of persons with disabilities and the obligations of the Government under this section;


(b) the steps that the Government is taking to meet its obligations under this section; and


(c) the process for employees to obtain the accommodation in employment that the Government is required to provide under this section and under the Ontario Human Rights Code.

Accommodation


(6) The Government of Ontario shall accommodate the accessibility needs of its employees and applicants for positions of its employees in a timely manner and in accordance with the Human Rights Code and shall designate a person or persons in each ministry who is or are responsible for ensuring that the ministry provides the accommodation upon the request of an applicant.

No disclosure


(7) Each designated person shall not disclose to any person any information that he or she receives about a person's disability except with the consent of the persons with the disability or for audit purposes.

Refusal to accommodate


(8) If the Government of Ontario decides not to accommodate a request for accommodation, the Deputy Minister of the ministry involved shall approve the decision in writing and the designated person for the ministry shall advise the applicant in writing of the reasons for the decision.

Appeal


(9) The applicant may appeal the decision to the Accessibility Directorate of Ontario by filing a notice in writing with the Directorate within the time period specified in the regulations.

Decision of directorate


(10) The Directorate shall consider the appeal in accordance with the duty of fairness and shall render a decision with written reasons within 30 days of receiving the notice of appeal.

Reimbursement of eligible expenses


(11) The Management Board Secretariat shall, out of the money appropriated annually to it for this purpose, authorize prompt reimbursement to a ministry for eligible expenses that the ministry has incurred in fulfilling the ministry's obligations under this section.

Amount of appropriation


(12) The Government of Ontario shall take all steps within its control to ensure that the amount appropriated annually for the purpose of subsection (11) is not less than the amount appropriated for the purpose in the fiscal year in which this Act comes into force.

Amount of reimbursement


(13) The reimbursement shall be sufficient to meet the full range of the Government of Ontario's obligations to accommodate under this section, shall be in the amount that the Management Board Secretariat determines and be made in accordance with the standards established by the Management Board Secretariat, in consultation conducted through the Accessibility Directorate of Ontario with employees with disabilities of the Government.

Same


(14) The standards shall require reimbursement in an amount that is sufficient to cover the obligations of the Government of Ontario with respect to all persons with disabilities, whatever their type.

Request for reimbursement


(15) Within 14 days of receiving a request from a ministry for reimbursement under subsection (11), the Management Board Secretariat shall make a decision on the request and give notice in writing of the decision to the ministry, stating the detailed reasons for not granting the request in full, if that is the case.

Appeal


(16) The ministry whose request is refused in whole or in part may appeal the decision to the Director of the Accessibility Directorate of Ontario by filing a notice in writing with the Directorate within the time period specified in the regulations and the Director of the directorate shall hold a hearing on the appeal and render any decision that the Management Board Secretariat could have rendered, with reasons to be given in writing.

47)
the bill be amended to provide:


(1) Capital funding for projects under a government-funded capital program shall be made available only if there is an accessibility plan incorporated into the project that meets the standards specified in the regulations made under subsection (2).

Regulations


(2) Within six months after subsection (1) comes into force, the Lieutenant Governor in Council shall make regulations specifying the standards mentioned in that subsection, which shall include an accessibility plan for the benefit of all persons with disabilities.

48)
the bill be amended to provide:


(1) The Government of Ontario shall not purchase goods or services for the use of itself, its employees or the public that create or maintain barriers for persons with disabilities or that contravene the standards specified in the regulations made under subsection (3) unless it is not possible to do so because the goods or services are not available in a form that complies with this subsection and otherwise cannot reasonably be obtained in such form if so requested or ordered.

If goods or services not available


(2) If the goods or services cannot be obtained in a form that complies with subsection (1), the Government of Ontario shall ensure that the benefits of the goods and services are available to persons with disabilities at no extra cost or effort to persons with disabilities.

Standards


(3) In consultation with persons with disabilities and others including through the Accessibility Directorate of Ontario, the Lieutenant Governor may make regulations specifying the standards mentioned in subsection (1) for goods and services which promote the purposes of this Act.

49)
the bill be amended to provide:


(1) The council of every municipality shall not purchase goods or services for the use of itself, its employees or the public that create or maintain barriers for persons with disabilities or that contravene the standards specified in the regulations made under subsection (3) unless it is not possible to do so because the goods or services are not available in a form that complies with this subsection and otherwise cannot reasonably be obtained in such form if so requested or ordered.

If goods or services not available


(2) If the goods or services cannot be obtained in a form that complies with subsection (1), the municipality shall ensure that the benefits of the goods and services are available to persons with disabilities at no extra cost or effort to persons with disabilities.

Standards


(3) In consultation with persons with disabilities and others through the Accessibility Directorate of Ontario, the Lieutenant Governor may make regulations specifying the standards mentioned in subsection (1) for goods and services.

Finally, the Government's open-ended discretion over when to repeal the ODA 2001 should be clarified and structured. The ODA 2001's accessibility planning provisions shouldn't be repealed until Bill 118 has led to accessibility standards being developed and adopted into regulations and until Bill 118's accessibility report provisions are fully operational.

It is therefore recommended that:

50)
section 41 of the bill be amended to provide that the ODA 2001's accessibility planning provisions will not be repealed until accessibility standards are developed and enacted in regulations under Bill 118, and until Bill 118's accessibility report provisions are fully in effect.

18.
MANDATING PERIODIC REVIEWS OF THIS ACT

This bill now includes no requirement that the Government or a designated public official periodically review the bill, once enacted, to assess its effectiveness. Because this bill will have to serve for a 20 year undertaking, it will be important for the Government to review the bill periodically to ensure that it is operating on track. It is not unusual to include in a piece of legislation a requirement that it be periodically reviewed.

Section 22 of the current ODA 2001 provides:

22. (1) The Executive Council shall cause a review of this Act to be undertaken within five years after this section comes into force.

Contents


(2) The review may include recommendations to improve the effectiveness of this Act.

In 2001, at the request of the ODA Committee, the Liberal party, as well as the NDP   each proposed comparable amendments to strengthen that review requirement. At that time, the review requirement was set out in s. 21 of Bill 125. The proposed Liberal amendments provided: 

that subsection 21 (1) of Bill 125 be amended by striking out "five years" and substituting "three years."

That section 21 of Bill 125 be amended by adding the following subsections:

Purpose


(1.1) The review shall determine whether,


(a) this Act has been successful in achieving a barrier-free society;


(b) changes are necessary to improve the effectiveness of this Act; and


(c) persons with disabilities are able to participate fully and effectively in the implementation of this Act.

Consultation


(1.2) In conducting the review, the Executive Council shall consult with persons with disabilities and other interested persons stakeholders on the matters described in subsection (1.1).

Building on the Liberals' and NDP’s comparable proposed amendments to the ODA 2001, it is therefore recommended that:

51)
the bill be amended to require that the Executive Council conduct a review of this Act's effectiveness every three years. The review shall determine whether:  this Act has been successful in achieving a barrier-free society; changes are necessary to improve the effectiveness of this Act; and persons with disabilities are able to participate fully and effectively in the implementation of this Act. In conducting the review, the Executive Council shall consult with persons with disabilities and other interested persons stakeholders.

Note: See also the recommendations above regarding ongoing independent monitoring of the bill’s implementation. 

19.
PROCLAMATION OF THE ACCESSIBILITY FOR ONTARIANS WITH DISABILITIES ACT

As much of this bill should come into force as soon as possible after it is passed by the Legislature. The bill now doesn't fix a date by which all its provisions should be proclaimed in force. To the contrary, s. 42 of the bill makes ss. 42 and 43 (proclamation power and bill's short title) come into force immediately. It then gives Cabinet discretion to proclaim the rest of the bill in force in stages when it chooses.

There is no need for an extensive delay in proclaiming the bill in force. This is especially so since the bill itself, if amended as we propose in this brief, maps out a series of dates by which major milestones must be reached, which are themselves set into the future. Persons with disabilities should not have to lobby to ensure that this bill, once passed, is proclaimed in force. We learned through experience with s. 21 of the current ODA 2001 that a provision can be enacted by the Legislature in response to feedback from the public, including the disability community, only to find that the Government never proclaimed it in force. 

There is a need for proclamation of certain parts of the bill to be delayed, specifically, s. 41. That provision repeals the current ODA 2001.

It is therefore recommended that:

52)
Section 42 of the bill be amended to provide that the entire bill except for s. 41 comes into force upon Royal Assent. Alternatively, s. 42 should be amended to ensure that the bill, apart from s. 41, will come into force automatically six months after it receives royal assent, if Cabinet doesn't proclaim its provisions in force sooner.

PART VI:  SUNDRY

20.
AMENDMENTS THAT SHOULD BE REJECTED

We address certain possible amendments that others may bring forward, and which we would not support:

Don’t Make Barrier Removal and Prevention Contingent on Provincial Funding

During Second Reading debate on Bill 118, some MPPs suggested that the Ontario Government should provide funding for organizations to remove barriers against persons with disabilities. Explicit or implicit in those remarks was an argument that unless the Ontario Government i.e. the provincial taxpayer foots the bill, those barriers shouldn't be removed.

It would be desirable for there to be some new provincial funding to assist organizations in removing and preventing barriers. However, we are well aware that the Ontario Government is still dealing with a major deficit. Our expectations regarding new provincial funding must be realistic.

It is incorrect to suggest that organizations, including private sector organizations, don't and shouldn't have to remove barriers against persons with disabilities, unless the provincial taxpayer foots the bill. Since 1982, the Ontario Human Rights Code has required public and private sector organizations to accommodate the needs of persons with disabilities up to the point of "undue hardship" in access to jobs, housing, goods, services, facilities and accommodation. This duty involves spending the organization's funds up to the point of "undue hardship" to that organisation. This requires organizations to take serious and substantial efforts to ensure that persons with disabilities can fully participate in employment, and can fully enjoy the goods, services and facilities that the organisation makes available to others.

Therefore, business and government bodies already are obliged to address these costs up to the point of undue hardship. They can't refuse to take any action unless and until the Ontario taxpayer finances it. To amend the bill to require that barriers not be removed or prevented until or unless the provincial taxpayer pays for it would contradict and weaken protections which persons with disabilities have enjoyed for over two decades under the Ontario Human Rights Code, legislation which is almost constitutional in stature.

An organisation that removes barriers gets the financial benefits of doing so, e.g. more customers with disabilities to buy the organization's goods and services, more productive employees with disabilities, and thus, a better profit margin.

The ODA Committee's position has been that, while it would be helpful if the Government could help to cover these expenses, an organisation nevertheless cannot refuse to remove and prevent barriers, until and unless the taxpayer foots the bill. By comparison, no one would argue that businesses should be free to pollute the environment as much as they wish, and that they should only be required to take corrective action if the Ontario taxpayer foots the bill, or that no organisation should have women's washrooms for employees and customers unless the Ontario Government finances them.

The ODA Committee's position is, and always has been, that the accessibility standards and time lines should take into account the costs involved in making change. If action is more costly, organizations should be given more time to take that action, under the accessibility standards that will be set. Bill 118 is designed to reflect this approach. We endorse the policy enshrined in s. 33 of this bill where it would enable the Government to provide financial incentives for organizations that agree to exceed the accessibility standards established under this bill.

Accordingly, it is recommended that:

53)
The bill should not be amended to make compliance with its requirements conditional on receipt of provincial funding.

Don’t Make Private Sector Action Contingent on Prior Achievement of Full Ontario Government Accessibility on Accessibility

During Second Reading debate on Bill 118, some argued that the private sector should not be required to take action on barriers against persons with disabilities until the provincial government first becomes accessible. This invoked notions of the provincial government "leading by example."

We strongly advise against any amendments to Bill 118 that would operate to that effect. Persons with disabilities shouldn't have to wait to get access to their doctor's office, or to a store where they need to buy necessities such as food, clothing and medication, until every provincial ministry has rectified every last barrier within the Ontario Government.  Persons with disabilities needn't be required to wait any longer, before action even starts in the private sector.

As discussed earlier, the Ontario Human Rights Code now requires barriers against persons with disabilities in the private sector, as well as the public sector, to be removed and prevented. It would be a major step backwards for Bill 118 to be amended to impose an artificial delay on action in the private sector. In so submitting, we reiterate that different standards and time lines may be appropriate for different sectors of the economy.

It is therefore recommended that:

54)
The bill not be amended to require that the Ontario Government must become fully accessible before other sectors of the economy need take action to remove and prevent barriers against persons with disabilities.

APPENDIX 1:  WHO IS THE ODA COMMITTEE?

The Ontarians with Disabilities Act Committee is a voluntary, non-profit, non-partisan province-wide disability advocacy coalition. We formed on November 29, 1994, to advocate for a barrier-free Ontario for all persons with disabilities, through the enactment of a strong and effective new disability accessibility law. We proposed that that new law be called the Ontarians with Disabilities Act. 

The ODA Committee is independent of and arms-length from the Ontario Government.  We have extensive experience and expertise with the wide range of disabilities. Through our volunteer efforts we have led the decade-long campaign for strong, effective provincial disability accessibility legislation. 

We brought our message to three successive Ontario Governments, the opposition parties, the public and the media. We formed in 1994 after former NDP MPP Gary Malkowski brought forward a private member's ODA bill, the first such bill in Ontario history.

We have taken active part in all public consultations and legislative proceedings pertaining to the three subsequent ODA bills that have come before this Legislature. The current Ontarians with Disabilities Act 2001 embodies ideas we proposed,  though in a way we found disappointing.

A non-partisan community coalition, we offer our input to all political parties.  Since we formed in late 1994, we have been consulted by three successive Ontario Governments, by opposition parties, by community organizations across Canada and even by the European Union. In the 1995, 1999 and 2003 provincial elections, two successive provincial governments as well as opposition parties have all set out their election commitments on disability accessibility legislation in correspondence addressed to the ODA Committee, and have specifically pledged to work together with the ODA Committee in developing legislation to fulfil their election pledges.

Over the past decade, we proposed three successive resolutions concerning disability accessibility legislation. The Legislature unanimously passed each of these. These included the Legislature's October 29, 1998 resolution, introduced by MPP Dwight Duncan. It mandated that disability accessibility legislation that this Legislature enacts should fulfill the 11 principles which The ODA Committee formulated. (See Appendix 4.) Those 11 principles have been accepted by all parties in the Legislature as the yardstick by which all such legislation, including Bill 118, should be measured.

In 1998, after a three year province-wide consultation process, we made public a detailed brief specifying what we wanted a strong and effective Ontarians with Disabilities Act to include. Our proposed blueprint for the ODA included in that brief has received substantial endorsement from within the disability community in Ontario.

Our activities are amply documented on our website at www.odacommittee.net  For a detailed history of our 10-year campaign for strong, effective disability accessibility legislation, see M.D. Lepofsky, "The Long, Arduous Road To A Barrier-Free Ontario For People With Disabilities: The History Of The Ontarians With Disabilities Act -- The First Chapter." (2004) National Journal of Constitutional Law (15 NJCL 125).

APPENDIX 2:  EXTREMELY BRIEF HISTORY OF BILL 118

The ODA Committee formed on November 29, 1994, to campaign for a strong, effective new Ontario law, to be called the Ontarians with Disabilities Act. This law was sought to make Ontario barrier-free for all persons with disabilities.

In the 1995 Ontario election, Conservative leader Mike Harris promised to pass an Ontarians with Disabilities Act in his first term. On October 29, 1998, the Ontario Legislature unanimously passed a resolution, requiring the Ontarians with Disabilities Act to fulfil the ODA Committee's 11 principles to make it strong and effective.

On November 23, 1998, the Harris Government introduced its three-page Bill 83, a proposed Ontarians with Disabilities Act. It was widely criticized as being ineffective. The Harris Government let it die on the order paper.

In the 1999 Ontario election, the governing Conservative Party promised to come forward with a stronger bill. On November 5, 2001, Conservative Citizenship Minister Cam Jackson introduced Bill 125, the conservative Government's second attempt at an Ontarians with Disabilities Act. After some 15 of its 34 sections were amended during clause-by-clause debate in a Standing Committee of the Legislature, it was passed into law on December 13, 2001 as the Ontarians with Disabilities Act 2001. That bill was widely criticized as being disappointing. This was because it didn't make barrier-removal and prevention mandatory, because it didn't include effective enforcement and because it didn't require barriers to be removed and prevented in the private sector.

In the 2003 provincial election, the Liberal Party promised to enact a strengthened Ontarians with Disabilities Act to fulfil the 11 principles for the ODA referred to above, and to (at a minimum) incorporate the substance of amendments to the previous Government's Bill 125 which the Liberal Party proposed when that bill was before Standing Committee. In the winter/spring of 2004, the Liberal Government held a public consultation on what to include in its new disability accessibility bill. On October 12, 2004, the Liberal Government's Citizenship Minister, Dr. Marie Bountrogianni, introduced Bill 118, the proposed Accessibility for Ontarians with Disabilities Act, into the Legislature for First Reading. On December 2, 2004, the Legislature unanimously voted for Bill 118 on Second Reading, i.e. approval in principle.

The Liberal Party made election pledges regarding the ODA in the 1995, 1999 and 2003 Ontario elections. The conservative Party made election pledges regarding the ODA in the 1995 and 1999 Ontario elections. The NDP made election pledges regarding the ODA in the 1999 and 2003 elections. For a more detailed chronology of the decade-long campaign for strong, effective disability accessibility legislation, visit www.odacommittee.net/161.html 

APPENDIX 3:  PROPOSED AMENDMENTS

1)
Section 4 of the bill be amended to delete the words "to which an accessibility standard applies."

2)
Section 6(3) of the bill be amended to remove the qualification "to the 
public".

Note: See also the recommendations below regarding extending the bill to apply to the Legislative Assembly of Ontario. 

3)
Section 8 of the bill be amended to:


(a) identify the minimum standards committees that must be established within six months of the bill coming into force, and identifying at least some of the key standards areas that should be covered. These could possibly cover , among others, transportation, education, health care, the built environment, employment, large retail stores, and customer service to persons with disabilities;


(b) set out the criteria that the minister should apply when deciding what Standards Committees to establish, e.g. based on priority needs of persons with disabilities;  


(c) provide that interested parties can make an application to the minister to establish a Standards Committee. When such an application is received, the bill should provide a prompt, uncomplicated process for the minister to post the application, receive input on it, and make a decision, giving reasons for granting or refusing the application.

4)
Section 8 of the bill be amended to:


(a) require the minister to publicly solicit applications and nominations for positions on Standards Committees;


(b) set fixed terms for membership on Standards Committees;


(c) require the minister to make public the criteria for appointing members to Standards Committees, the list of persons applying for membership on Standards Committees, and the persons appointed to Standards Committees;


(d) Set reasonable time lines for these actions, and for appointments to Standards Committees to be made once applications have been solicited, to ensure that this process is expeditious,.


(e) Make the Public Appointments process available to review such appointments, if this won’t unduly delay the establishment of the standards committees.
5)
Section 8 of the bill's wording be clarified to:


(a) make it clear that the minister has the option to appoint a Standards Committee to address a class of barriers that can similarly arise in multiple sectors of the economy such as barriers in the built environment or website barriers;


(b) let a sector-specific Standards Committee then add to the cross-sectoral Standards Committee's standard where circumstances in that specific sector warrant and vice versa.

6)
Section 8(6) of the bill be amended to include mandatory minimum terms of reference for Standards Committees, to give the minister discretion to add to these statutory minimum terms of reference, and to require the minister to consult with the Standards Committee before fixing its terms of reference.

7)
Section 8(6) of the bill be amended to impose a time line for the minister to set the terms of reference for a Standards Committee and for these terms of reference to be made public.

8)
The bill be amended to make the standards development process arms-length from the Ontario Government. One option for achieving this would be to amend the bill to establish an independent public officer, to be called the Disability Accessibility Standards Advisor. This official could operate at arms-length from the Government, and serve for a fixed term e.g. five years. The Accessibility Advisor could be assigned lead responsibility for developing standards, including supporting each Standards Committee. The Accessibility Advisor could be required to make recommendations on which Standards Committees should be established, beyond those which the amended bill would require be established.

9)
Section 9 of the bill be amended to:


(a) fix reasonable time lines for Standards Committees to complete important stages of their work, including deadlines by which the first accessibility standards must be completed;


(b) empower the minister to grant reasonable extensions of these time lines for an individual Standards Committee, when that Standards Committee requests such based on sufficient reasons.


(c) require the minister to give reasons for any extension granted.

10)
The bill provide that reasonable Ontario Government funding be provided for persons with disabilities and disability community organizations that take part in a Standards Committee. An option for achieving this would be to provincially compensate and cover reasonable expenses for all members of Standards Committees, and to provide a program of research grants for disability organizations that take part in a Standards Committee. Receipt of that funding should not compromise a person’s eligibility for ODSP.    The Accessibility Advisor could oversee that funding through a grants process to ensure that it operates at arms-length from the government.

11)
Sections 8 and 31 of the bill be amended to make it clear that Standards Committees and the new Accessibility Standards Advisory Council have the mandate to hold public consultations, including consultations with persons with disabilities, and can do so without requiring the minister's prior approval.

12)
Section 9 of the bill be amended to require that the meetings and work product of each Standards Committee, and of the Accessibility Standards Advisory Council, including any interim reports to the minister, shall be public, and open and accessible to the public, and that a Standards Committee or the Accessibility Standards Advisory Council should have authority to hold a meeting or part of a meeting in private only where required to protect the privacy interests of individuals or organizations as are guaranteed in Freedom of Information and Privacy legislation.

13)
Section  31 of the bill be amended to 

 
(a) incorporate the same provisions for the appointment of members to the Accessibility Standards Advisory Council as are recommended above for members of the Standards Committees.


(b) Ensure that the Accessibility Standards Advisory Council operates independently of and at arms-length from the Ontario Government, and that the government of the day cannot use the Council as its spokesperson. 


(c) remove the words “At the direction of the Minister” at the start of s. 31(4) to enable the Council to take action without first requiring a request from the Minister.

14)
Section 9 of the bill be amended to make clear that a Standards Committee can report out its recommendations in a series of individual recommendations over time, rather than having to report out only one comprehensive standard all at once at the end of the process.

15)
Section 9 of the bill be amended to explicitly provide that a series of time frames can be set in an accessibility standard related to the removal of specific barriers, rather than only one time frame being set to apply to the removal of all barriers.

16)
Section 9 of the bill be clarified to provide that each Standards Committee identify short term goals, midterm goals, and long term goals. Among other things, each Standards Committee should be mandated to identify short term measures that are readily achievable and/or that are top priority , and that these be addressed by an accessibility standard that will be developed within a specified short time frame.

17)
Section 9 of the bill be amended to provide that:


(a) a majority vote will be sufficient for the Standards Committee to report out a recommended standard.


(b) A minority report can be issued in the case where there is real and substantial disagreement among the members of the Standards Committee.

18)
the bill provide for the appointment of a chair to each Standards Committee, and that there be some expeditious, non-bureaucratic mechanism for public oversight of this appointment process.

19)
Section 12 of the bill be amended to provide that the Accessibility Advisor provide the Standards Committee with technical support, and that the Accessibility Advisor and/or Standards Committee be empowered to retain the assistance of others when technical support is needed.

20)
The bill be amended to ensure reasonable Ontario Government funding for research and development in the area of disability accessibility standards.

21) 
Section 9 of the bill be amended to reaffirm and make it as clear as possible that accessibility standards developed under the bill shall ensure that the level of accessibility for persons with disabilities is equal to or exceeds the level of accessibility required by the Ontario Human Rights Code.

22)
When a Standards Committee submits a proposed accessibility standard to the Government, the Cabinet has a fixed period to review it and to enact the standard as a regulation, or to vary it. If Cabinet takes no action within that time line, the standard will automatically come into force as a regulation. If Cabinet varies it from the terms submitted by the Standards Committee or submits it back to the Standards Committee for further work, Cabinet shall give reasons for doing so.

23)
The bill be amended to require that


(a) the minister make public within a designated time proposed short-term interim measures on accessibility, aimed at progress during the interim period before Standards Committees develop accessibility standards.


(b) the minister thereafter undertake a time-limited public consultation on these proposed interim measures, and


(c) Within a prescribed time, and without the need to submit same to a Standards Committee, the minister adopt such interim measures as he or she deems fit, with such measures to have the same force as an accessibility standard created under the bill.

24)
Section 14 of the bill be amended to:


(a) require provincial ministries and municipal governments to review all existing legislation within their mandates, within a time frame to be set by the bill, to identify any barriers against persons with disabilities created by or under that legislation.


(b) require provincial ministries and municipal governments to develop plans within legislatively prescribed time lines for removing or reducing those barriers within their jurisdiction, and to provide reasons in the case of a decision not to take action on a legislative barrier.


(c) require provincial ministries and municipal governments to put in place a permanent process for screening a proposed bill in future, regulation or bylaw as the case may be for barriers against persons with disabilities, prior to its being voted on.


(d) to require that the foregoing will be open and transparent e.g. by requiring the results of any barrier-review under (a), (b) or (c) above to be made public without need of a Freedom of Information request.

25)
The bill be amended to:


(a) require as part of the new process for reviewing legislation for barriers against, persons with disabilities,  that by a deadline to be set in the legislation, the Ontario Building Code, the Planning Act, and Ontario's condominium legislation be all harmonized vis à vis more effectively achieving accessibility of the built environment;


(b) require that legislative accessibility standards for the built environment be progressively extended over time to apply to old public buildings, not just new buildings or new renovations;


(c) ensure that accessibility standards apply to new residential construction by developers, particularly vis à vis properties developed for later resale, e.g. condominiums and houses built not under the direction of the person intending to reside in the property;


(d) require that where a new residential home is designed under the direction of the person who will be living in it, those involved in designing the building advise the owner of options for accessibility features that could be incorporated in the new home.  


(e) require municipal building inspectors to receive appropriate training in disability accessibility legal requirements;


(f) require professionals involved in designing the built environment, such as architects, to receive training in barrier-free design.


(g) require periodic coordinated and comprehensive review of all legislation governing accessibility of the built environment e.g. every 5 years.

Note: See also the recommendations below regarding mandating education on disability accessibility for people who train in future to design, among other things, the built environment.

26)
The bill be amended to:


(a) provide that section 55.1 of the Election Act be amended by adding the following subsections:

Accessibility obligations

(0.1) Despite anything in section 34, all ballots shall be in a form that enables electors with disabilities, wherever possible, to mark the ballots by themselves and in private.

Polling places

(0.2) Despite anything in section 13, the returning officer shall ensure that no polling place is located in a location that is not accessible to electors with disabilities, unless satisfied that it is impossible to locate the polling place in the polling division within eight kilometres of the location that the returning officer would have chosen, if it were not for this subsection.

Same

(0.3) Every returning officer for an electoral district shall ensure that all polling places in the electoral district provide American Sign Language interpretation or other similar accommodation where needed for electors who are deaf, deafened or hard of hearing, or such other reasonable 
accommodation that a voter with a disability requires to enable them to vote at no charge to the voter who requires such accommodation.


(b) provide that subsection 45 (2) of the Municipal Elections Act, 1996, be struck out and the following substituted:

Special needs

(2) In choosing a location for a voting place, the clerk shall ensure that,


(a) despite anything in section 41, all ballots shall be in a form that enables electors with disabilities, wherever possible, to mark the ballots by themselves and in private;


(b) the voting place is accessible to electors with disabilities unless the clerk is satisfied that is impossible to locate the voting place within eight kilometres of the location that the clerk would have chosen, if it were not for this subsection;


(c) the voting place provides American Sign Language interpretation or other similar accommodation where needed for electors who are deaf, deafened or hard of hearing, to enable them to vote at no charge to the voter requiring this accommodation;


(d) require the Ontario Government to undertake a coordinated review of barriers in the provincial and municipal election process, including in current legislation and practices.

27)
The bill be amended to explicitly extend election accessibility requirements to election activities of political parties e.g. accessibility of campaign literature and campaign events such as all-candidates’ debates.

28)
Section 4 of the bill be amended to provide that the bill also applies to the Legislative Assembly of Ontario.

29)
The bill be amended to set the deadline by which the Legislative Assembly will become fully accessible.

30)
Section 14 of the bill be amended to set the minimum requirements that an accessibility report shall contain. This amendment should maintain and strengthen accessibility planning activities.  At least for broader public sector organizations, this content should be drawn from the current requirements for an accessibility plan under the current ODA 2001, as enhanced by additional requirements drawn from the Liberal Party's and NDP’s comparable proposed 2001 amendments to ss. 10, 11, 14, 15, and 27 of Bill 125, which were designed to strengthen that system for annual accessibility plans. These plans or reports should address all aspects of the public sector organization's activities, whether or not they are covered by an accessibility standard created under Bill 125.

31)
Part IV or Part V of the bill should be amended to provide that by a deadline to be set in the bill, which in any event shall be no later than a legislatively specified time period after the first accessibility standards go into effect, the Accessibility Advisor (if established under the preceding recommendations) shall recommend to the Minister further specificity on what these reports shall include. The Minister then shall have a further legislatively specified time period to adopt or vary the Accessibility Advisor's recommendation. If the minister takes no action within that time, the Accessibility Advisor's report shall be deemed adopted as enforceable. If the Minister varies the Accessibility Advisor's recommendation, the minister shall give written reasons therefor.  If no Accessibility Advisor position is created under these recommendations, then the bill should require the minister to consult with stakeholders along prescribed time lines and then to establish the additional requirements for accessibility reports, beyond those enshrined in the bill itself.

32)
Part IV or V of the bill be amended to require the minister or Cabinet, as the case may be, to appoint directors, inspectors and to designate a tribunal or tribunals to enforce this legislation to appoint these officials, and that it fix a deadline by which they be appointed that is no later than shortly after the first accessibility standards go into effect.

33)
Part V of the bill be amended to provide that the tribunal that shall be selected will presumptively be a new tribunal, to be called the Ontario Disability Accessibility Tribunal. Cabinet may, instead, by the prescribed deadline, designate an existing tribunal to serve as this tribunal, if Cabinet is satisfied that the existing tribunal has sufficient expertise in disability accessibility.

34)
Section 33 of the bill be amended to eliminate the minister's power to include in an incentive agreement a provision exempting an organisation from the requirement to file an accessibility report, or alternatively that this power be substantially curtailed. If exemptions are to be available, the minister should be required to give public reasons for granting one. The bill should set out criteria to govern the discretion to grant such exemptions, which ensure that exemptions are only granted if they are necessary, unavoidable, and if they best advance this bill's goals.

35)
Section 21(f) of the bill be amended to make it clear that an order can specify specific actions that must be undertaken to come into compliance with the applicable accessibility standard.

36)
The bill be amended to designate the appointment three years after the bill’s enactment of an independent  public official who is arms-length from the Ontario Government with a mandate to monitor the bill’s administration and implementation, and to periodically publicly report on progress made to date and areas for improvement.

37)
Section 40 of the bill be amended to set deadlines by which the Ontario Government would develop and pass the most important regulations needed to ensure Bill 118's effective implementation. For example, top priority should be given to ensuring timely enactment (i.e. within the first year, if not sooner) of regulations under s. 40(1)(a) i.e.:

"governing the time-frames for the development of proposed accessibility standards by standards development committees established under section 8, for the implementation of accessibility standards and for the review of those standards and providing different time-frames for different accessibility standards relating to different industries, sectors of the economy or classes of persons or organizations."

38)
s. 40 of the bill be amended to provide that before Cabinet can enact a regulation under s. 40, it should make public in an accessible format a draft regulation, and provide a reasonable opportunity for public input, in general accordance with the proposed amendments to Bill 125 that the Liberal Party, like the NDP,  proposed in December 2001.

39)
Section 40(1)(r) be removed from the bill. In the alternative, if there is to be any exemption power, it should be substantially circumscribed and constrained. Before an exemption can be granted, an organisation should be required to apply for the exemption, with notice to the public, and to give good reasons for the exemption. Exemptions should be time limited. The Government should be required to give an opportunity for public input before deciding on an exemption request, should have to have a good reason for granting the exemption, and should have to give reasons for granting an exemption. The disability community should have a right to appeal an exemption to an independent and impartial body, such as the tribunal to be designated under this bill.

40)
Section 29 of the bill be amended to provide that both before and after repeal of the ODA 2001,


(a) Municipalities with a population under 10,000, which opt not to create a municipal accessibility advisory committee, be required to hold public consultations, including with persons with disabilities, on strategies for removing and preventing barriers facing persons with disabilities in the municipality;


(b) The mandate of municipal accessibility advisory committees be extended to include advising not only on accessibility of buildings that the municipality owns, purchases, constructs or leases, but also buildings which the council occupies, whether as owner or lessee, and on barrier removal and prevention in the municipality whether or not it is then covered by an accessibility standard made under this bill;


(c) If an Accessibility Advisory Committee makes recommendations to the council of a municipality, the council shall respond to the recommendations within 40 days and, if it rejects the recommendations, provide written reasons for doing so. The council shall make the committee's reports and recommendations and the council's response available to the public;


(d) The council of a municipality shall pay reasonable compensation and reasonable reimbursement for expenses to the members of its Accessibility advisory committee.

41)
The bill be amended to provide:


(a) a requirement that within a specified time frame, school boards develop and implement school curriculum components on disability accessibility and the importance of a barrier-free society. It should authorize the Ontario Government to develop a sample curriculum which school boards could adopt if they wish in lieu of developing their own curriculum;


(b) a requirement that (after an appropriate transition period) to qualify in future for a licence or other qualifications certificate as an architect or other designer of the built environment, a specified amount of training in barrier-free design must be completed. This should go beyond the insufficient requirements of the Ontario Building Code. To be licensed to design the built environment, it should be a reasonable minimum requirement that a person know how to undertake barrier-free design;


(c) a similar requirement that certain other professional training, such as to qualify to be a lawyer, doctor, other health care provider, teacher, social worker  and other relevant professions, must include a specified amount of training on barrier-free provision of services to persons with disabilities;


(d) time lines to allow for the development of new curricula. In the case of professional training, authority can be assigned to self-governing professional bodies to set criteria or standards for this training and to monitor its sufficiency.

42)
The bill be amended to provide that when any administrative or regulatory agency or tribunal within the jurisdiction of the Government of Ontario exercises any statutory power, it shall have regard the impact of its decision on the creation or removal of barriers against persons with disabilities and to the need to achieve accessibility for persons with disabilities, including the need to remove existing barriers and to prevent new barriers within its jurisdiction or mandate.

43)
Section 41 of Bill 118 be amended to preserve the ODA 2001's changes to the Election Act, the Election Finances Act, the Highway Traffic Act, the Human Rights Code, the Legislative Assembly Act, the Municipal Act, the Municipal Elections Act 1996, the Planning Act and the Social Housing Reform Act 2000.

44)
the bill be amended to provide that the Government of Ontario shall ensure that its internet sites and the content provided on those sites are barrier-free for users with disabilities.

45)
 the bill be amended to provide:


(1) Ontario Government publications shall be barrier-free in format, and shall be available to the public in the formats specified by the regulations made under subsection (2).

Regulations


(2) Within six months after subsection (1) comes into force, the Lieutenant Governor in Council shall make regulations specifying the formats mentioned in that subsection.

Other accessible formats


(3) Upon receiving a request by or on behalf of a person with disabilities for an Ontario Government publication in a format required by subsection (1), the Government shall make the publication available to the person in that format within a reasonable time that is not later than three working days after the Government receives the request.

Electronic form


(4) Despite subsection (3), upon receiving a request by or on behalf of a person with a disability for an Ontario Government publication that exists in an electronic form, the Government shall make the publication available to the person forthwith in an electronic form that is accessible.

46)
the bill be amended to provide:


(1) The Government of Ontario shall create and maintain a barrier-free employment environment for its employees and persons who apply for a position as a government employee.

Barrier-free employment environment


(2) The barrier-free employment environment shall include all aspects of employment, including recruitment, hiring, training, promotion and employment-related interaction.

Responsibility in ministries


(3) The Minister and Deputy Minister of each ministry are responsible for ensuring the Government of Ontario meets the obligation described in subsection (1) within their ministry and for ensuring that all employees responsible for implementing the obligation in their ministry receive ongoing training in fulfilling these obligations.

Time for training


(4) The employees responsible for implementing the obligations provided for in this section in their ministry shall receive the initial training under subsection (3),


(a) within one year after this section comes into force, if they are deputy ministers or assistant deputy ministers;


(b) within two years after this section comes into force, if they are not deputy ministers or assistant deputy ministers.

Information


(5) The Government of Ontario shall inform its employees of,


(a) the rights of persons with disabilities and the obligations of the Government under this section;


(b) the steps that the Government is taking to meet its obligations under this section; and


(c) the process for employees to obtain the accommodation in employment that the Government is required to provide under this section and under the Ontario Human Rights Code.

Accommodation


(6) The Government of Ontario shall accommodate the accessibility needs of its employees and applicants for positions of its employees in a timely manner and in accordance with the Human Rights Code and shall designate a person or persons in each ministry who is or are responsible for ensuring that the ministry provides the accommodation upon the request of an applicant.

No disclosure


(7) Each designated person shall not disclose to any person any information that he or she receives about a person's disability except with the consent of the persons with the disability or for audit purposes.

Refusal to accommodate


(8) If the Government of Ontario decides not to accommodate a request for accommodation, the Deputy Minister of the ministry involved shall approve the decision in writing and the designated person for the ministry shall advise the applicant in writing of the reasons for the decision.

Appeal


(9) The applicant may appeal the decision to the Accessibility Directorate of Ontario by filing a notice in writing with the Directorate within the time period specified in the regulations.

Decision of directorate


(10) The Directorate shall consider the appeal in accordance with the duty of fairness and shall render a decision with written reasons within 30 days of receiving the notice of appeal.

Reimbursement of eligible expenses


(11) The Management Board Secretariat shall, out of the money appropriated annually to it for this purpose, authorize prompt reimbursement to a ministry for eligible expenses that the ministry has incurred in fulfilling the ministry's obligations under this section.

Amount of appropriation


(12) The Government of Ontario shall take all steps within its control to ensure that the amount appropriated annually for the purpose of subsection (11) is not less than the amount appropriated for the purpose in the fiscal year in which this Act comes into force.

Amount of reimbursement


(13) The reimbursement shall be sufficient to meet the full range of the Government of Ontario's obligations to accommodate under this section, shall be in the amount that the Management Board Secretariat determines and be made in accordance with the standards established by the Management Board Secretariat, in consultation conducted through the Accessibility Directorate of Ontario with employees with disabilities of the Government.

Same


(14) The standards shall require reimbursement in an amount that is sufficient to cover the obligations of the Government of Ontario with respect to all persons with disabilities, whatever their type.

Request for reimbursement


(15) Within 14 days of receiving a request from a ministry for reimbursement under subsection (11), the Management Board Secretariat shall make a decision on the request and give notice in writing of the decision to the ministry, stating the detailed reasons for not granting the request in full, if that is the case.

Appeal


(16) The ministry whose request is refused in whole or in part may appeal the decision to the Director of the Accessibility Directorate of Ontario by filing a notice in writing with the Directorate within the time period specified in the regulations and the Director of the directorate shall hold a hearing on the appeal and render any decision that the Management Board Secretariat could have rendered, with reasons to be given in writing.

47)
the bill be amended to provide:


(1) Capital funding for projects under a government-funded capital program shall be made available only if there is an accessibility plan incorporated into the project that meets the standards specified in the regulations made under subsection (2).

Regulations


(2) Within six months after subsection (1) comes into force, the Lieutenant Governor in Council shall make regulations specifying the standards mentioned in that subsection, which shall include an accessibility plan for the benefit of all persons with disabilities.

48)
the bill be amended to provide:


(1) The Government of Ontario shall not purchase goods or services for the use of itself, its employees or the public that create or maintain barriers for persons with disabilities or that contravene the standards specified in the regulations made under subsection (3) unless it is not possible to do so because the goods or services are not available in a form that complies with this subsection and otherwise cannot reasonably be obtained in such form if so requested or ordered.

If goods or services not available


(2) If the goods or services cannot be obtained in a form that complies with subsection (1), the Government of Ontario shall ensure that the benefits of the goods and services are available to persons with disabilities at no extra cost or effort to persons with disabilities.

Standards


(3) In consultation with persons with disabilities and others including through the Accessibility Directorate of Ontario, the Lieutenant Governor may make regulations specifying the standards mentioned in subsection (1) for goods and services which promote the purposes of this Act.

49)
the bill be amended to provide:


(1) The council of every municipality shall not purchase goods or services for the use of itself, its employees or the public that create or maintain barriers for persons with disabilities or that contravene the standards specified in the regulations made under subsection (3) unless it is not possible to do so because the goods or services are not available in a form that complies with this subsection and otherwise cannot reasonably be obtained in such form if so requested or ordered.

If goods or services not available


(2) If the goods or services cannot be obtained in a form that complies with subsection (1), the municipality shall ensure that the benefits of the goods and services are available to persons with disabilities at no extra cost or effort to persons with disabilities.

Standards


(3) In consultation with persons with disabilities and others through the Accessibility Directorate of Ontario, the Lieutenant Governor may make regulations specifying the standards mentioned in subsection (1) for goods and services.

Finally, the Government's open-ended discretion over when to repeal the ODA 2001 should be clarified and structured. The ODA 2001's accessibility planning provisions shouldn't be repealed until Bill 118 has led to accessibility standards being developed and adopted into regulations and until Bill 118's accessibility report provisions are fully operational.

50)
section 41 of the bill be amended to provide that the ODA 2001's accessibility planning provisions will not be repealed until accessibility standards are developed and enacted in regulations under Bill 118, and until Bill 118's accessibility report provisions are fully in effect.

51)
the bill be amended to require that the Executive Council conduct a review of this Act's effectiveness every three years. The review shall determine whether:  this Act has been successful in achieving a barrier-free society; changes are necessary to improve the effectiveness of this Act; and persons with disabilities are able to participate fully and effectively in the implementation of this Act. In conducting the review, the Executive Council shall consult with persons with disabilities and other interested persons stakeholders.

Note: See also the recommendations above regarding ongoing independent monitoring of the bill’s implementation.

52)
Section 42 of the bill be amended to provide that the entire bill except for s. 41 comes into force upon Royal Assent. Alternatively, s. 42 should be amended to ensure that the bill, apart from s. 41, will come into force automatically six months after it receives royal assent, if Cabinet doesn't proclaim its provisions in force sooner.

53)
The bill should not be amended to make compliance with its requirements conditional on receipt of provincial funding.

54)
The bill not be amended to require that the Ontario Government must become fully accessible before other sectors of the economy need take action to remove and prevent barriers against persons with disabilities.

APPENDIX 4:  LEGISLATURE’S RESOLUTION UNANIMOUSLY ADOPTING 11 PRINCIPLES FOR THE ONTARIANS WITH DISABILITIES ACT

OCTOBER 29, 1998 

In the opinion of this House, since persons with disabilities in Ontario face systemic barriers in access to employment, services, goods, facilities and accommodation; and since, all Ontarians will benefit from the removal of these barriers, thereby enabling these persons to enjoy equal opportunity and full participation in the life of the province; and since Premier Harris promised in writing during the last election in the letter from Michael D. Harris to the Ontarians with Disabilities Act Committee dated May 24, 1995 to:

a) enact an Ontarians with Disabilities Act within its current term of office; and

b) work together with members of the Ontarians with Disabilities Act Committee, amongst others, in the development of such legislation.

and since this House unanimously passed a resolution on May 16, 1996 calling on the Ontario Government to keep this promise, Therefore this House resolves that the Ontarians with Disabilities Act should embody the following principles:

1. The purpose of the Ontarians with Disabilities Act should be to effectively ensure to persons with disabilities in Ontario the equal opportunity to fully and meaningfully participate in all aspects of life in Ontario based on their individual merit, by removing existing barriers confronting them and by preventing the creation of new barriers. It should seek to achieve a barrier- free Ontario for persons with disabilities within as short a time as is reasonably possible, with implementation to begin immediately upon proclamation.

2. The Ontarians with Disabilities Act's requirements should supersede all other legislation, regulations or policies which either conflict with it, or which provide lesser protections and entitlements to persons with disabilities;

3. The Ontarians with Disabilities Act should require government entities, public premises, companies and organizations to be made fully accessible to all persons with disabilities through the removal of existing barriers and the prevention of the creation of new barriers, within strict time frames to be prescribed in the legislation or regulations;

4. The Ontarians with Disabilities Act should require the providers of goods, services and facilities to the public to ensure that their goods, services and facilities are fully usable by persons with disabilities, and that they are designed to reasonably accommodate the needs of persons with disabilities. Included among services, goods and facilities, among other things, are all aspects of education including primary, secondary and post-secondary education, as well as providers of transportation and communication facilities (to the extent that Ontario can regulate these) and public sector providers of information to the public e.g. governments. Providers of these goods, services and facilities should be required to devise and implement detailed plans to remove existing barriers within legislated timetables;

5. The Ontarians with Disabilities Act should require public and private sector employers to take proactive steps to achieve barrier-free workplaces within prescribed time limits. Among other things, employers should be required to identify existing barriers which impede persons with disabilities, and then to devise and implement plans for the removal of these barriers, and for the prevention of new barriers in the workplace;

6. The Ontarians with Disabilities Act should provide for a prompt and effective process for enforcement. It should not simply incorporate the existing procedures for filing discrimination complaints with the Ontario Human Rights Commission, as these are too slow and cumbersome, and yield inadequate remedies;

7. As part of its enforcement process, the Ontarians with Disabilities Act should provide for a process of regulation- making to define with clarity the steps required for compliance with the Ontarians with Disabilities Act. It should be open for such regulations to be made on an industry-by-industry basis, or sector-by-sector basis. This should include a requirement that input be obtained from affected groups such as persons with disabilities before such regulations are enacted. It should also provide persons with disabilities with the opportunity to apply to have regulations made in specific sectors of the economy;

8. The Ontarians with Disabilities Act should also mandate the Government of Ontario to provide education and other information resources to companies, individuals and groups who seek to comply with the requirements of the Ontarians with Disabilities Act;

9. The Ontarians with Disabilities Act should also require the Government of Ontario to take affirmative steps to promote the development and distribution in Ontario of new adaptive technologies and services for persons with disabilities;

10. The Ontarians with Disabilities Act should require the provincial and municipal governments to make it a strict condition of funding any program, or of purchasing any services, goods or facilities, that they be designed to be fully accessible to and usable by persons with disabilities. Any grant or contract which does not so provide is void and unenforceable by the grant- recipient or contractor with the government in question;

11. The Ontarians with Disabilities Act must be more than mere window dressing. It should contribute meaningfully to the improvement of the position of persons with disabilities in Ontario. It must have real force and effect.

APPENDIX 5:  TEXT OF DALTON MCGUINTY'S APRIL 7, 2003 LETTER TO THE ODA COMMITTEE

Dalton McGuinty, M.P.P.

Leader of the Official Opposition

Room 381, Legislative Building, Queen's Park

Toronto, Ontario M7A 1A4

(416) 325‑7155

(416) 325‑9895 fax

April 7, 2003

David Lepofsky

Ontarians with Disabilities Act Committee

1929 Bayview Avenue

Toronto, ON M4G 3E8

Dear Mr. Lepofsky,

I would like to take this opportunity on behalf of the Liberal Caucus to thank you once again for the work that you and your organisation are doing to improve the lives of people with disabilities here in Ontario.

I would also like to share with you the Ontario Liberal Party platform for the approaching election regarding Ontarians With Disabilities.

We believe that the Harris-Eves government's Ontarians With Disabilities Act does not even begin to adequately address the needs and rights of countless Ontarians. We therefore commit that:

We will introduce, with the intent of passing within one year of forming government, a strong and effective Ontarians With Disabilities Act, following fully-accessible, province-wide hearings. It will incorporate all 11 principles that were adopted by the Ontario Legislature on October 29, 1998. The legislation and regulations will include timelines, standards and a mechanism for effective enforcement, and, at a minimum, will reflect the substance of amendments to the Conservative bill offered by the Liberal party in the fall of 2001.

As Premier, I will meet with ODA Committee representatives and my government will work together with the Committee to develop the new Act.

On forming government following the election, we will provide a Cost of Living increase for participants in the Ontario Disability Support Program.

I look forward to continuing to work with you to advance the interests of persons with disabilities in Ontario and I wish you the greatest possible success in that regard.

Yours truly,

Dalton McGuinty, MPP

Leader of the Official Opposition

Leader of the Ontario Liberal Party

APPENDIX 6:  AMENDMENTS THE LIBERAL PARTY PROPOSED TO BILL 125, THE PREVIOUS GOVERNMENT'S PROPOSED ONTARIANS WITH DISABILITIES ACT

Liberal Motions

Bill 125

An Act to improve the identification, removal and prevention of barriers faced by persons with disabilities and to make related amendments to other Acts

MOTIONS TO BE MOVED IN COMMITTEE

Section 1

     I MOVE that section 1 of the Bill be struck out and the following substituted:

Purpose

     1.  The purposes of this Act are,

     (a)  to achieve a barrier-free Ontario for persons with disabilities through the identification and removal of existing barriers and the prevention of new barriers that limit persons with disabilities from fully participating in all aspects of life in Ontario; and

     (b)  to ensure that persons with disabilities play a central role in the mechanisms established to achieve the goal described in clause (a).

Subsection 2 (1), definition of "barrier"

     I MOVE that the definition of "barrier" in subsection 2 (1) of the Bill be struck out and the following substituted:

"barrier" means anything that prevents a person with a disability from fully participating in all aspects of society because of his or her disability, including a physical barrier, an architectural barrier, an information or communications barrier, an attitudinal barrier, a technological barrier, a policy or a practice; ("...")

Subsection 2 (1) of the Bill, definition of "disability"

     I MOVE that clauses (a) and (b) of the definition of "disability" in subsection 2 (1) of the Bill be struck out and the following substituted:

     (a)  any degree of physical disability, infirmity, malformation or disfigurement and, without limiting the generality of the foregoing, includes diabetes mellitus, epilepsy, any degree of paralysis, amputation, lack of physical co-ordination, blindness or visual impediment, deafness or hearing impediment, muteness or speech impediment, chemical or environmental sensitivities, or physical reliance on a guide dog or other animal or on a wheelchair or other remedial appliance or device or a brain injury,

     (b)  an intellectual disability,

Subsection 2 (1), definition of "Ontario Government publication"

     I MOVE that the definition of "Ontario Government publication" in subsection 2 (1) of the Bill be struck out and the following substituted:

"Ontario Government publication" means a publication or an appendix to a publication in any form, including print and electronic forms, that the Government of Ontario, an officer of the Assembly or an officer of the Legislature issues or a publication that is created by any organisation with funds provided by the Government of Ontario; ("...")

Subsection 2 (1), definition of "organisation"

     I MOVE that subsection 2 (1) of the Bill be amended by adding the following definition:

"organisation" means any person, entity, or class or persons or entity carrying out a business, enterprise or other activity that offers goods, facilities or services, and without limiting the generality of the foregoing, includes,

     (a) every district school board as defined in section 1 of the Education Act and every board established under section 68 of that Act,

     (b) every hospital as defined in the Public Hospitals Act and every private hospital operated under the authority of a licence issued under the Private Hospitals Act,

     (c) a board of governors of a college of applied arts and technology, and

     (d) every university in Ontario, and its affiliated and federated colleges.

Subsection 2 (1), definition of "Scheduled organisation"

     I MOVE that the definition of "Scheduled organisation" in subsection 2 (1) of the Bill be struck out.

Subsection 2 (2)

     I MOVE that subsection 2 (2) of the Bill be amended by adding at the end "including consultants, agents or contractors or any other person doing work with or for the Government of Ontario".

Section 3

     I MOVE that section 3 of the Bill be struck out and the following substituted:

Recognition of existing legal obligations

     3.  Nothing in this Act, the regulations or the standards or guidelines made under this Act diminishes in any way the legal obligations of the Government of Ontario or any person or organisation with respect to persons with disabilities.

Subsections 4 (1) to (4)

     I MOVE that subsections 4 (1) to (4) of the Bill be struck out and the following substituted:

Government buildings, structures and premises

     (1) In consultation with the Barrier-Free Directorate of Ontario, persons with disabilities and others, the Government of Ontario shall develop barrier-free design standards to achieve accessibility for persons with disabilities to buildings, structures and premises, or parts of buildings, structures and premises, that the Government owns, purchases, enters into a lease for, constructs or significantly renovates after this section comes into force.

Implementation of standards

     (2) Within six months after the Government of Ontario develops the standards and in consultation with persons with disabilities and others, the shall make regulations that require the Government to comply with the standards within the time period specified in the regulations. 

Deadline

     (3) In establishing the time period for compliance, the Lieutenant Governor in Council  shall take into account  the cost of complying with the standards, the use of the building, structure or premises affected, its projected future occupancy and other factors that the Lieutenant Governor in Council considers relevant, having regard to the purposes of this Act.

Duty to comply

     (4) The Government of Ontario shall certify that the design of buildings, structures and premises, or parts of buildings, structures and premises, that it owns, purchases, constructs or renovates after this section comes into force complies with the standards before occupation or regular use by its employees.

Display of certification

     (4.1) The Government of Ontario shall display a copy of the certification mentioned in subsection (4) for a building, structure or premises publicly at the location of the building, structure or premises and make the certification available for inspection by the public on request.

Re-certification

     (4.2) The Government of Ontario shall renew a certification mentioned in subsection (4) at the times specified by the regulations.

Subsection 4 (6) 

     I MOVE that subsection 4 (6) of the Bill be struck out.

Section 5

     I MOVE that section 5 of the Bill be struck out and the following substituted:

Government goods and services

     5.  (1) The Government of Ontario shall not purchase goods or services for the use of itself, its employees or the public that create or maintain barriers for persons with disabilities or that contravene the standards specified in the regulations made under subsection (3) unless it is not possible to do so because the goods or services are not available in a form that complies with this subsection and otherwise cannot reasonably be obtained in such form if so requested or ordered.

If goods or services not available

     (2) If the goods or services cannot be obtained in a form that complies with subsection (1), the Government of Ontario shall ensure that the benefits of the goods and services are available to persons with disabilities at no extra cost or effort to persons with disabilities.

Standards

     (3) In consultation with persons with disabilities and others including through the Barrier-Free Directorate of Ontario, the Lieutenant Governor may make regulations specifying the standards mentioned in subsection (1) for goods and services which promote the purposes of this Act.

Section 6

     I MOVE that section 6 of the Bill be struck out and the following substituted:

Government internet sites

     6.  The Government of Ontario shall ensure that its internet sites and the content provided on those sites are barrier-free for users with disabilities.

Section 7

     I MOVE that section 7 of the Bill be struck out and the following substituted:

Government publications

     7.  (1) Ontario Government publications shall be barrier-free in both format and content and shall be available to the public in the formats specified by the regulations made under subsection (2).

Regulations

     (2) Within six months after subsection (1) comes into force, the Lieutenant Governor in Council shall make regulations specifying the formats mentioned in that subsection.

Other accessible formats

     (3) Upon receiving a request by or on behalf of a person with disabilities for an Ontario Government publication in a format required by subsection (1), the Government shall make the publication available to the person in that format within a reasonable time that is not later than three working days after the Government receives the request.

Electronic form

     (4) Despite subsection (3), upon receiving a request by or on behalf of a person with a disability for an Ontario Government publication that exists in an electronic form, the Government shall make the publication available to the person forthwith in an electronic form that is accessible.

Section 8

     I MOVE that subsection 8 of the Bill be struck out and the following substituted:

Government employees

     8.  (1) The Government of Ontario shall create and maintain a barrier-free employment environment for its employees and persons who apply for a position as a government employee.

Barrier-free employment environment

     (2) The barrier-free employment environment shall include all aspects of employment, including recruitment, hiring, training, promotion and employment-related interaction.

Responsibility in Ministries

     (3) The Minister and Deputy Minister of each ministry are responsible for ensuring the Government of Ontario meets the obligation described in subsection (1) within their ministry and for ensuring that all employees responsible for implementing the obligation in their ministry receive ongoing training in fulfilling these obligations.

Time for training

     (4) The employees responsible for implementing the obligations provided for in this section in their ministry shall receive the initial training under subsection (3),

     (a)  within one year after this section comes into force, if they are deputy ministers or assistant deputy ministers;

     (b)  within two years after this section comes into force, if they are not deputy ministers or assistant deputy ministers.

Information

     (5) The Government of Ontario shall inform its employees of,

     (a)  the rights of persons with disabilities and the obligations of the Government under this section;

     (b)  the steps that the Government is taking to meet its obligations under this section; and

     (c)  the process for employees to obtain the accommodation in employment that the Government is required to provide under this section and under the Ontario Human Rights Code.  

Accommodation

     (6) The Government of Ontario shall accommodate the accessibility needs of its employees and applicants for positions of its employees in a timely manner and in accordance with the Human Rights Code and shall designate a person or persons in each ministry who is or are responsible for ensuring that the ministry provides the accommodation upon the request of an applicant.

No disclosure

     (7) Each designated person shall not disclose to any person any information that he or she receives about a person's disability except with the consent of the persons with the disability or for audit purposes.

Refusal to accommodate

     (8) If the Government of Ontario decides not to accommodate a request for accommodation, the Deputy Minister of the ministry involved shall approve the decision in writing and the designated person for the ministry shall advise the applicant in writing of the reasons for the decision.

Appeal

     (9) The applicant may appeal the decision to the Barrier-Free Directorate of Ontario by filing a notice in writing with the Directorate within the time period specified in the regulations.

Decision of Directorate

     (10) The Directorate shall consider the appeal in accordance with the duty of fairness and shall render a decision with written reasons within 30 days of receiving the notice of appeal.

Reimbursement of eligible expenses

     (11) The Management Board Secretariat shall, out of the money appropriated annually to it for this purpose, authorize prompt reimbursement to a ministry for eligible expenses that the ministry has incurred in fulfilling the ministry's obligations under this section.

Amount of appropriation

     (12)  The Government of Ontario shall take all steps within its control to ensure that the amount appropriated annually for the purpose of subsection (11) is not less than the amount appropriated for the purpose in the fiscal year in which this Act comes into force.

Amount of reimbursement

     (13) The reimbursement shall be sufficient to meet the full range of the Government of Ontario's obligations to accommodate under this section, shall be in the amount that the Management Board Secretariat determines and be made in accordance with the standards established by the Management Board Secretariat, in consultation conducted through the Barrier-Free Directorate of Ontario with employees with disabilities of the Government.

Same

     (14) The standards shall require reimbursement in an amount that is sufficient to cover the obligations of the Government of Ontario with respect to all persons with disabilities, whatever their type.

Request for reimbursement

     (15) Within 14 days of receiving a request from a ministry for reimbursement under subsection (11), the Management Board Secretariat shall make a decision on the request and give notice in writing of the decision to the ministry, stating the detailed reasons for not granting the request in full, if that is the case.

Appeal

     (16) The ministry whose request is refused in whole or in part may appeal the decision to the Barrier-Free Directorate of Ontario by filing a notice in writing with the Directorate within the time period specified in the regulations and the directorate shall hold a hearing on the appeal and render any decision that the Management Board Secretariat could have rendered, with reasons to be given in writing.

Section 9

     I MOVE that section 9 of the Bill be struck out and the following substituted:

Government-funded capital programs

     9.  (1) Capital funding for projects under a government-funded capital program shall be made available only if there is a barrier-free plan incorporated into the project that meets the standards specified in the regulations made under subsection (2).

Regulations

     (2) Within six months after subsection (1) comes into force, the Lieutenant Governor in Council shall make regulations specifying the standards mentioned in that subsection, which shall include a barrier-free plan for the benefit of all persons with disabilities.

Section 10

     I MOVE that section 10 of the Bill be struck out and the following substituted:

Ministry barrier-free plans

     10.  (1) Each ministry has the duty to ensure that the funding, services, programs, practices, legislation and regulations it administers and that its workplace are free of barriers through the development and implementation of barrier-free plans to identify, remove and prevent barriers within the time period specified in regulations that the Lieutenant Governor in Council shall make, in consultation with persons with disabilities and others, within six months after this section comes into force.

Contents of plan

     (2) A barrier-free plan shall include,

     (a)  the comprehensive identification, removal and prevention of barriers to persons with disabilities in the Acts and regulations administered by the ministry and in the ministry's policies, programs, practices and services, as well as the ministry's workplace;

     (b)  specific action steps and time lines for performing the duties set out in clause (a) and, except if it is not practical, a statement of who is responsible within the ministry for those duties;

     (c)  a report on the measures the ministry has taken to identify, remove and prevent barriers to persons with disabilities;

     (d)  a statement whether the ministry has met its obligations set out in the plan for the year in which the plan is developed and, if not, the particulars of and reasons for non-compliance;

     (e)  a description of the measures in place to ensure that the ministry assesses its proposals for Acts, regulations, policies, programs, practices and services to determine their impact on removing and preventing barriers against persons with disabilities and a statement of who is responsible for the measures;

     (f)  a report on the Acts, regulations, policies, programs, practices and services reviewed during the year in which the plan is developed, the recommendations made to ensure that they are barrier-free, and whether the recommendations were adopted;

     (g)  a list of the Acts, regulations, policies, programs, practices and services that the ministry will review in the year after the year in which the plan is developed to identify barriers to persons with disabilities and a statement of who is responsible for the review;

     (h)  a description of the specific measures that the ministry intends to take in the year after the year in which the plan is developed to identify, remove and prevent barriers to persons with disabilities; and

     (i)  all other information that the regulations prescribe for the purpose of the plan.

Process for developing plan

     (3) In developing and implementing its barrier-free plan, a ministry shall consult with the Barrier-Free Council of Ontario, the Barrier-Free Disability Directorate of Ontario and with persons with disabilities who may be affected by the plan.

Availability to the public

     (4) A ministry shall make its barrier-free plan available to the public in an accessible format within 10 days of the plan receiving the signatures of the ministry's minister and deputy minister.

Enforcement of plan

     (5) The Ontario Human Rights Commission shall review all barrier-free plans for which it has reasonable grounds to believe that a ministry has not complied with the plan and in conducting the review the Commission has all of the investigation powers that it has for investigating a complaint under the Human Rights Code.

Section 11

     I MOVE that section 11 of the Bill be struck out and the following substituted:

Municipal barrier-free plan

     11.  (1) Each year, the council of every municipality shall prepare and implement a barrier-free plan.

Contents

     (2) The barrier-free plan shall include the comprehensive identification, removal and prevention of barriers to persons with disabilities in the municipality's by-laws and in its policies, programs, practices and services as well as the municipality's workplaces.

Application of other subsections

     (3) Subsections 10 (2) to (5) apply with the necessary modifications to a barrier-free plan of a municipality as if it were a barrier-free plan of a ministry and all references to the Acts or regulations administered by the ministry shall be read as references to the by-laws of the municipality and all references to the Barrier Free Council of Ontario shall be read as references to the barrier-free advisory committee of the municipality.

Subsection 12 (1)

     I MOVE that subsection 12 (1) of the Bill be struck out and the following substituted:

Barrier-free advisory committee

     (1) Each year, the council of every municipality shall,

     (a)  establish or continue a barrier-free advisory committee, of which a majority of the members are persons with disabilities; or

     (b)  if the municipality has a population of less than 10,000, either establish or maintain a barrier free advisory committee or hold public consultations on its barrier-free plans with persons in the municipality, including persons with disabilities.

Duties of committee

     (1.1) The committee shall review drafts of the municipality's barrier-free plans, advise the council on changes that should be made to the draft plan in accordance with the purposes of this Act, advise the council about the implementation of the plan, monitor the effectiveness of the plans and advise the municipality on barriers facing persons with disabilities within the territory of the municipality and on the means by which the municipality could address the barriers.

Clauses 12 (2) (a) and (b)

     I MOVE that clauses 12 (2) (a) and (b) of the Bill be struck out and the following substituted:

     (a)  that the council owns, purchases, constructs or leases;

     (b)  that the council occupies, whether as owner or lessee; or

Subsections 12 (4) to (7)

     I MOVE that section 12 of the Bill be amended by adding the following subsections:

Reports

     (4) Each committee shall prepare annual reports to the council of the municipality recommending changes to the barrier-free plan and reporting on the discharge of its duties.

Recommendations

     (5) If a barrier-free advisory committee makes recommendations to the council of a municipality, the council shall respond to the recommendations within 14 days and, if it rejects the recommendations, provide written reasons for doing so.

Availability to the public

     (6) The council shall make the committee's reports and recommendations and the council's response available to the public.

Compensation

     (7) The council of a municipality shall pay reasonable compensation and reasonable reimbursement for expenses to the members of its barrier-free advisory committee.

Section 13

     I MOVE that section 13 of the Bill be struck out and the following substituted:

Municipal goods and services

     13.  (1) The council of every municipality shall not purchase goods or services for the use of itself, its employees or the public that create or maintain barriers for persons with disabilities or that contravene the standards specified in the regulations made under subsection (3) unless it is not possible to do so because the goods or services are not available in a form that complies with this subsection and otherwise cannot reasonably be obtained in such form if so requested or ordered.

If goods or services not available

     (2) If the goods or services cannot be obtained in a form that complies with subsection (1), the Government of Ontario shall ensure that the benefits of the goods and services are available to persons with disabilities at no extra cost or effort to persons with disabilities.

Standards

     (3) In consultation with persons with disabilities and others through the Barrier-Free Directorate of Ontario, the Lieutenant Governor may make regulations specifying the standards mentioned in subsection (1) for goods and services.

Section 14

     I MOVE that section 14 of the Bill be struck out and the following substituted:

Public transportation organizations

     14.  (1) Each year, every public transportation organisation shall prepare a barrier-free plan.

Contents

     (2) The barrier-free plan shall include the comprehensive identification, removal and prevention of barriers to persons with disabilities in the organization's by-laws, if any, and in its policies, programs, practices and services as well as the

organization's workplaces.

Application of other subsections

     (3) Subsections 10 (2) to (5) apply with the necessary modifications to a barrier-free plan of a public transportation organisation as if it were a barrier-free plan of a ministry and all references to the Acts or regulations administered by the ministry shall be read as references to the by-laws, if any, of the organisation.

Section 15

     I MOVE that section 15 of the Bill be struck out and the following substituted:

Other organizations

     15.  (1) Each year, every organisation that is not a ministry, a municipality, a public transportation organisation or an agency shall prepare and implement a barrier-free plan based on the requirements for its class of organisation as specified in the regulations that the Lieutenant Governor shall make within one year after this subsection comes into force.

Contents

     (2) The barrier-free plan shall include the comprehensive identification, removal and prevention of barriers to persons with disabilities in the organization's by-laws, if any, and in its policies, programs, practices and services as well as the organization's workplaces.

Application of other subsections

     (3) Subsections 10 (2) to (5) apply with the necessary modifications to a barrier-free plan of a public transportation organisation as if it were a barrier-free plan of a ministry and all references to the Acts or regulations administered by the ministry shall be read as references to the by-laws, if any, of the organisation.

Section 16

     I MOVE that section 16 of the Bill be struck out and the following substituted:

Agencies

     16.  (1) Each year, every agency shall prepare and implement a barrier-free plan.

Contents

     (2) The barrier-free plan shall include the comprehensive identification, removal and prevention of barriers to persons with disabilities with respect to services and facilities that the agency provides, the policies, programs and practices of the agency and the agency's workplaces.

Application of other subsections

     (3) Subsections 10 (2) to (5) apply with the necessary modifications to a barrier-free plan of an agency as if it were a barrier-free plan of a ministry and all references to the Acts or regulations administered by the ministry shall be read as references to the policies of the agency.

Joint barrier-free plans

     (4) Two or more agencies that are each required to prepare a barrier-free plan may prepare a joint barrier-free plan.

No individual plans

     (5) Agencies that prepare a joint barrier-free plan are not each required under this Act to prepare an individual barrier-free plan if the joint plan meets the requirements of this section for the individual plan.

Section 17

     I MOVE that section 17 of the Bill be struck out and the following substituted:

Joint accessibility plans

     17.  (1) Two or more ministries, municipalities, organizations specified by a regulation made under clause 22 (1) (g) or public transportation organizations that are each required to prepare a barrier-free plan and to make it available to the public may prepare a joint barrier-free plan and make it available to the public.

No individual plans

     (2) Ministries, municipalities, organizations specified by a regulation made under clause 22 (1) (g) and public transportation organizations that prepare a joint barrier-free plan and make it available to the public are not each required under this Act to prepare an individual barrier-free plan and to make it available to the public if the joint plan meets the requirements of this Act for the individual plan.

INFORMATION FOR COMMITTEE

Section 18

recommends voting against this section.

Subsection 19 (1)

     I MOVE that subsection 19 (1) of the Bill be struck out and the following substituted:

Barrier-Free Council of Ontario

     (1) The Minister shall establish a committee of 12 persons to be known in English as the Barrier-Free Council of Ontario and in French as Conseil sur l'absence d'obstacles pour l'Ontario.

Term of membership

     (1.1) Each member of the Council holds office for a term of two years, except the first term may be for one, two or three years.

Re-appointment

     (1.2) A member of the Council may be re-appointed for a maximum of three consecutive terms.

Nominations

(1.3)  The minister shall publicly invite the public to nominate persons to be appointed to the Council and shall only appoint persons from among those nominated.

Public comment on appointments

     (1.4) Before appointing any member to the Council, the Minister shall make the names of nominees public and allow the public, including persons with disabilities, an opportunity to comment on the appointment, and the minister shall take into a account the public comment on the nominees in deciding on who to appoint to the Council.

Subsections 19 (2.1) and (2.2)

     I MOVE that section 19 of the Bill be amended by adding the following subsections:

Same

     (2.1) As far as practical, the Minister shall ensure that,

     (a)  the members of the Council with disabilities reflect the full range of disabilities; and

     (b)  the members of the Council reflect the different regions of Ontario and the different gender, ethnicity and First Nations in Ontario.

Chair and vice-chair

     (2.2) The members of the Council may select members to serve as chair and vice-chair of the Council.

Subsection 19 (3)

     I MOVE that subsection 19 (3) of the Bill be amended by striking out "may" and substituting "shall".

Subsection 19 (4)

     I MOVE that subsection 19 (4) of the Bill be struck out and the following substituted:

Duties

     (4) The Council shall,

     (a)  provide for and facilitate the participation of persons with disabilities in the development and implementation of policies and programs of the Government of Ontario relating to or affecting persons with disabilities;

     (b)  establish a central mechanism to ensure that the concerns and needs of persons with disabilities respecting policy and program development and delivery are conveyed to the appropriate ministries and offices of the Government of Ontario;

     (c)  ensure that the Government of Ontario will promote and consider concerns and needs of persons with disabilities, especially in matters of policy and where the concerns affect several ministries or offices of the Government;

     (d)  facilitate consultation with persons with disabilities around Ontario on the development of standards and regulations under this and any other legislation, regulations, policies and programs that affect the rights, obligations or interests of persons with disabilities; and

     (e)  evaluate the effectiveness of this Act, the regulations and the standards developed under this Act and make recommendations to the Minister for new or amended legislation, regulations, standards, programs and policies.

Powers

     (4.1) The Council may,

     (a)  consult with persons with disabilities and others, including those with relevant expertise, on the implementation of this Act;

     (b)  recommend to the Minister or the Ontario Human Rights Commission that, where there are problems in the implementation of or compliance with this Act, the regulations or the standards or guidelines made pursuant to this Act, steps to enforce this Act be taken and request a report on the actions so taken;

     (c)  undertake research about the barriers facing persons with disabilities in Ontario and on strategies in Ontario and elsewhere to address the barriers;

     (d)  provide programs of public information related to this Act;

     (e)  consult with persons with disabilities and others, including those with expertise, and make recommendations  to the Minister with respect to the accessibility for and full enjoyment by persons with disabilities to services, goods and facilities provided or funded by the Government of Ontario;

     (f)  consult with persons with disabilities and others, including those with relevant expertise, and make recommendations to the Minister with respect to actions that should be taken to improve the access for persons with disabilities to employment opportunities in Ontario;

     (g)  recommend the development or enactment of new standards or regulations to improve the effectiveness of this Act;

     (h)  contract with any person to assist it in carrying out its duties;

     (i)  respond to specific requests from the Minister. 

Subsections 19 (6) and (7)

     I MOVE that section 19 of the Bill be amended by adding the following subsections:

Not confidential advice

     (6) For the purposes of the Freedom of Information and Protection of Privacy Act, the reports described in subsection (5) are not advice that a head as defined in that Act may refuse to disclose.

Tabling

     (7) The Minister shall lay the annual report before the Assembly if it is in session or deposit it with the Clerk of the Assembly if the Assembly is not in session.

Section 20

     I MOVE that section 20 of the Bill be struck out and the following substituted:

Barrier-Free Directorate of Ontario

     20.  (1) The employees who are considered necessary shall be appointed under the Public Service Act to form an office that is under the direction of the Minister and that is known in English as the Barrier-Free Directorate of Ontario and in French as Direction générale de l'absence d'obstacles pour l'Ontario.

Duties

     (2) The Directorate's duties include:  

     (a)  to promote the identification, removal and prevention of barriers against persons with disabilities and to ensure that people with disabilities in Ontario are able to participate fully in all aspects of life in Ontario by,

     (i)  improving people's understanding and knowledge of disability issues,

     (ii) providing expert counsel and consultation to ministries of the Government of Ontario in the development of integrated, coordinated public policies, programs and services for persons with disabilities, their families, support structures and organizations that represent persons with disabilities and other persons,

     (iii) working with ministries and offices of the Government of Ontario and the disability community to provide expertise and to identify and resolve issues of concern,

     (iv) acting as a vehicle for collaboration and partnership with the disability community,

     (v) providing leadership, coordination, research, policy development, education, communication, consultation and negotiation, and

     (vi)
participating on behalf of Ontario at federal and interprovincial meetings;

     (b)  support the Barrier-Free Council of Ontario;

     (c)  conduct research and develop and conduct programs of public education on the purpose and implementation of this Act;

     (d)  consult with ministries, municipalities, organizations or any person or entity that prepares a barrier-free plan to assist in the preparation, implementation and monitoring of the plan;

     (e)  consult with the persons and organizations including organizations that the Minister directs to develop and make recommendations to the Minister and others on standards, guidelines and regulations related to the subject-matter of this Act;

     (f)  examine and review Acts, regulations, and programs or policies established by Acts or regulations and make recommendations to the Barrier-Free Council of Ontario and the Minister for amending them or adopting, making or establishing new Acts, regulations, programs or policies to promote the purposes of this Act; and

     (g)  carry out all other duties related to the subject-matter of this Act.

Sections 20.1 to 20.3

 I MOVE that the Bill be amended by adding the following sections:

Government obligations

 20.1  (1) This Act binds the Crown.

Deadline for compliance

 (2) Despite anything in this Act or the regulations, the Government of Ontario shall comply with its barrier-free obligations described in this Act within five years after subsection (1) comes into force for the purposes of the Ontario Government becoming barrier-free for persons with disabilities within that period of five years.

Enforcement

 20.2  (1) The Ontario Human Rights Commission and the Ontario Human Rights board of inquiry have jurisdiction with respect to compliance with this Act and enforcement under this Act and for that purpose have the necessary authority and jurisdiction under the Human Rights Code.

Funding request

 (2) Within three months after subsection (1) comes into force, the Minister of Finance shall introduce in the Assembly a bill that provides for the additional funding that the Ontario Human Rights Commission requires to fulfill adequately its responsibilities under subsection (1).

Conflict

 20.3  This Act prevails in the event of a conflict between it and any other Act or a regulation, by-law or any policy which guarantees lesser rights to persons with disabilities.

Subsection 21 (1)

 I MOVE that subsection 21 (1) of the Bill be amended by striking out "five years" and substituting "three years."

Subsections 21 (1.1) and (1.2)

 I MOVE that section 21 of the Bill be amended by adding the following subsections:

Purpose

 (1.1) The review shall determine whether,

 (a) this Act has been successful in achieving a barrier-free society;

 (b) changes are necessary to improve the effectiveness of this Act; and

 (c) persons with disabilities are able to participate fully and effectively in the implementation of this Act.

Consultation

 (1.2) In conducting the review, the Executive Council shall consult with persons with disabilities and other interested persons stakeholders on the matters described in subsection (1.1).

Subsection 21 (3)

 I MOVE that section 21 of the Bill be amended by adding the following subsection:

Report to public

 (3) The Executive Council shall make a report to the public on the results of the review no later than one month after the review is completed.

Subsection 22 (1)

 I MOVE that subsection 22 (1) be amended by adding at the beginning "Subject to subsection (1.1)."

Clause 22 (1) (b)

 I MOVE that clause 22 (1) (b) of the Bill be struck out.

Clause 22 (1) (f)

 I MOVE that clause 22 (1) (f) of the Bill be struck out and the following substituted:

 (f) governing the preparation and contents of barrier-free plans under this Act;

Clause 22 (1) (h)

 I MOVE that clause 22 (1) (h) of the Bill be amended by adding at the beginning "subject to subsection (2.1)."

Clause 22 (1) (i)

 I MOVE that clause 22 (1) (i) of the Bill be amended by adding at the beginning "upon approval of the Minister and after consulting with the Barrier-Free Council of Ontario and making written reasons available to the public,."

Clause 22 (1) (i.1)

 I MOVE that subsection 22 (1) of the Bill be amended by adding the following clause:

 (i.1) subject to subsection (2.2), designating ministers and ministries that are responsible for having the Government of Ontario fulfil its obligations described in this Act;

Clause 22 (1) (j)

 I MOVE that clause 22 (1) (j) of the Bill be amended by adding at the end "including creating mechanisms for enforcing the obligations described in this Act and remedies for non-compliance with the obligations."

Subsections 22 (1.1) and (1.2)

 I MOVE that section 22 of the Bill be amended by adding the following subsections:

Opportunity for comments

 (1.1) The Lieutenant Governor in Council shall not make a regulation under subsection (1) until it has,

 (a) published a draft of it in The Ontario Gazette at least 90 days before making the regulation;

 (b) allowed interested persons a reasonable opportunity to comment on the draft;

 (c) held a public hearing to allow interested persons an opportunity to comment on the draft, if the Barrier-Free Council so requests in writing;

 (d) made a report to the public, after the period for comments under clause (b) or (c), that summarizes the comments and indicates whether the Government of Ontario accepts or rejects the recommendations for changes made during the period for comments.

Restrictions on regulations

 (1.2) The Lieutenant Governor in Council shall not make any regulation under subsection (1) that has the effect of creating a barrier to persons with disabilities, preventing or delaying the identification and removal of a barrier in any sector or that conflicts with the purposes of this Act.

Subsections 22 (2.1) and (2.2)

 I MOVE that section 22 of the Bill be amended by adding the following subsections:

Deadline for certain regulations

 (2.1) Within six months after subsection (1) comes into force, the Lieutenant Governor in Council shall make certain regulations under clause (1) (h) so that there is a time period for compliance for all the obligations described in this Act.

Same

(2.2) Within three months after subsection (1) comes into force, the Lieutenant Governor in Council shall make certain regulations under clause (1) (i.1) so that ministers and ministries are designated as responsible for having the Government of Ontario fulfill its obligations described in this Act.

(2.3)  Where this Act specifies a deadline for the making of regulations, the Lieutenant Governor in Council may amend those regulations after the deadline specified but only after complying with the provisions of this Act regarding consultation on proposed regulations, and only if the amendment to the regulations would better serve the purposes of this Act than do the regulations which were made within the required deadline. 

Subsection 23 (2) of the Bill, (section 55.1 of the Election Act)

 I MOVE that section 55.1 of the Election Act, as set out in subsection 23 (2) of the Bill, be amended by adding the following subsections:

Accessibility obligations

 (0.1) Despite anything in section 34, all ballots shall be in a form that enables electors with disabilities, wherever possible, to mark the ballots by themselves and in private.

Polling places

(0.2) Despite anything in section 13, the returning officer shall ensure that no polling place is located in a location that is not accessible to electors with disabilities unless satisfied that is impossible to locate the polling place in the polling division within eight kilometres of the location that the returning officer would have chosen, if it were not for this subsection.

Same

(0.3) Every returning officer for an electoral district shall ensure that all polling places in the electoral district provide American Sign Language interpretation or other similar accommodation where needed for electors who are deaf, deafened or hard of hearing, or such other reasonable 
accommodation that a voter with a disability requires to enable them to vote at no charge to the voter who requires such accommodation.

Subsection 26 (3) of the Bill, (subsection 10 (1) of the Human Rights Code)

 I MOVE that clauses (a) and (b) of the definition of "disability" in subsection 10 (1) of the Human Rights Code, as set out in subsection 26 (3) of the Bill, be struck out and the following substituted:

 (a) any degree of physical disability, infirmity, malformation or disfigurement and, without limiting the generality of the foregoing, includes diabetes mellitus, epilepsy, any degree of paralysis, amputation, lack of physical co-ordination, blindness or visual impediment, deafness or hearing impediment, muteness or speech impediment, chemical or environmental sensitivities, or physical reliance on a guide dog or other animal or on a wheelchair or other remedial appliance or device or a brain injury, 

 (b) an intellectual disability,

Section 27 of the Bill, (section 103.1 of the Legislative Assembly Act)

 I MOVE that section 103.1 of the Legislative Assembly Act, as set out in section 27 of the Bill, be struck out and the following substituted:

Barrier-free plan

 103.1  (1) Each year, the Speaker shall prepare and implement a barrier-free plan.

Contents

 (2) The barrier-free plan shall address the identification, removal and prevention of barriers to persons with disabilities in the Legislative Chamber and the other parts of the Legislative Building that are under the Speaker's control and in the policies, programs, practices and services of the Assembly.

Same

 (3) The barrier-free plan shall include, with respect to the Legislative Chamber, the other parts of the Legislative Building that are under the Speakers control and the policies, programs, practices and services of the Assembly,

 (a) the comprehensive identification, removal and prevention of barriers to persons with disabilities;

 (b) a report on the measures the Speaker has taken to identify, remove and prevent barriers to persons with disabilities;

 (c) the measures in place to ensure that the Speaker assesses his or her proposals for policies, programs, practices and services to determine their effect on accessibility for persons with disabilities;

 (d) a list of the policies, programs, practices and services that the Speaker will review in the coming year in order to identify barriers to persons with disabilities; and

 (e) the measures that the Speaker intends to take in the coming year to identify, remove and prevent barriers to persons with disabilities.

Process for developing plan

 (4) In developing and implementing the barrier-free plan, the Speaker shall consult with the Barrier-Free Council of Ontario, the Barrier-Free Disability Directorate of Ontario and with persons with disabilities who may be affected by the plan.

Availability to the public

 (5) The Speaker shall make his or her barrier-free plan available to the public in an accessible format within 10 days of the plan receiving the signature of the Speaker.

Enforcement of plan

 (6) The Ontario Human Rights Commission shall review the barrier-free plan if it has reasonable grounds to believe that the Speaker has not complied with the plan and in conducting the review the Commission has all of the investigation powers that it has for investigating a complaint under the Human Rights Code.

Barrier-free deadline

 (7) Despite anything in this section, the Speaker shall ensure that the Legislative Chamber and the other parts of the Legislative Building that are under the Speaker's control are barrier-free within five years after subsection (1) comes into force.

Definition

 (8) In this section,

"barrier" has the same meaning as in the Ontarians with Disabilities Act, 2001.

Subsection 28 (1), (section 257.2 of the Municipal Act)

 I MOVE that subsection 28 (1) of the Bill be struck out and the following substituted:

Municipal Act

  (1) Section 257.2 of the Municipal Act, as enacted by the Statutes of Ontario, 1996, chapter 1, Schedule M, section 22, is amended by adding the following subsection:

Barrier-free requirement

 (1.1) A by-law passed under subsection (1) that licenses, regulates and governs a business carried on within the municipality shall require that the premises of the business become barrier-free for persons with disabilities within the time period specified in the by-law and in accordance with the barrier-free plan that the owner of the premises is required to implement under section 15 of the Ontarians with Disabilities Act, 2001.

Subsection 29 (1) of the Bill, (subsection 45 (2) of the

Municipal Elections Act, 1996)

 I MOVE that subsection 45 (2) of the Municipal Elections Act, 1996, as set out in subsection 29 (1) of the Bill, be struck out and the following substituted:

Special needs

 (2) In choosing a location for a voting place, the clerk shall ensure that,

 (a) despite anything in section 41, all ballots shall be in a form that enables electors with disabilities, wherever possible, to mark the ballots by themselves and in private;

 (b) the voting place is accessible to electors with disabilities unless the clerk is satisfied that is impossible to locate the voting place within eight kilometres of the location that the clerk would have chosen, if it were not for this subsection; and

 (c) the voting place provides American Sign language interpretation or other similar accommodation where needed for electors who are deaf, deafened or hard of hearing, to enable them to vote at no charge to the voter requiring this accommodation.

APPENDIX 7:  BILL 125 THE PROPOSED ONTARIANS WITH DISABILITIES ACT 2001

Bill 125 2001 An Act to improve the identification, removal and prevention of barriers faced by persons with disabilities and to make related amendments to other Acts 

Preamble

The people of Ontario support the right of persons with disabilities to enjoy equal opportunity and to participate fully in the life of the province.

Ontarians with disabilities experience barriers to participating in the mainstream of Ontario society. The number of persons with disabilities is expected to increase as the population ages, since the incidence of disability increases with age.

The Government of Ontario is committed to working with every sector of society to build on what it has already achieved together with those sectors and to move towards a province in which no new barriers are created and existing ones are removed. This responsibility rests with every social and economic sector, every region, every government, every organisation, institution and association, and every person in Ontario.

The right of persons with disabilities to equal treatment without discrimination in accordance with the Human Rights Code is addressed in a number of Ontario statutes and regulations. Some of these are set out below.

The Assessment Act provides for exemptions from property taxation where improvements, alterations or additions to existing homes or designated portions of new homes are made or built to accommodate persons with disabilities who would otherwise require care in an institution.

The Blind Persons' Rights Act prohibits discrimination in services, accommodation, facilities or occupancy against blind persons using guide dogs and prohibits persons who are not blind from using white canes.

The Building Code Act, 1992 and the regulations made under it establish standards for the construction, renovation and change of use of buildings and structures, including standards related to the accessibility of buildings and structures for persons with disabilities.

As an incentive to encourage employers to hire persons with disabilities, the  Corporations Tax Act allows employers an additional deduction for the costs of modifying buildings, structures and premises, acquiring certain equipment and providing special training in order to accommodate persons with disabilities in the workplace. The Income Tax Act provides a similar credit to unincorporated employers.

The Education Act includes provisions to address the needs of students with disabilities who have been identified as "exceptional pupils". School boards must provide special education programs and services to these students.

The Ontario Disability Support Program Act, 1997 provides a separate income and employment support program for eligible persons with disabilities. It removes persons with disabilities from the welfare system and provides them with assistance that recognizes their unique needs.

The Workplace Safety and Insurance Act, 1997 provides loss of earnings, health care and labour market re-entry benefits for persons with work-related injuries and disabilities.

The Canadian Charter of Rights and Freedoms also provides that persons with disabilities are equal before and under the law and have the right to the equal protection and equal benefit of the law.

The Government of Ontario believes that all governments in Canada have a responsibility to enact legislation to improve opportunities for persons with disabilities by comprehensively identifying, removing and preventing barriers to their participation in the life of the jurisdictions of those governments.

The Government of Ontario believes that it is desirable to demonstrate continued leadership in improving opportunities for persons with disabilities.

Therefore, Her Majesty, by and with the advice and consent of the Legislative Assembly of the Province of Ontario, enacts as follows:

INTERPRETATION

Purpose

1.  The purpose of this Act is to improve opportunities for persons with disabilities and to provide for their involvement in the identification, removal and prevention of barriers to their full participation in the life of the province.

Definitions

2.  (1) In this Act,

"agency" means an organisation or a class of organizations named or described in the regulations as an agency or agencies for the purposes of this Act; ("agence") 

"barrier" means an obstacle to access for persons with disabilities that is not an obstacle to access for other persons and, in addition to a physical barrier, includes an attitudinal barrier, method of communication, policy or practice; ("obstacle")

"disability" means,

(a)  any degree of physical disability, infirmity, malformation or disfigurement that is caused by bodily injury, birth defect or illness and, without limiting the generality of the foregoing, includes diabetes mellitus, epilepsy, any degree of paralysis, amputation, lack of physical co-ordination, blindness or visual impediment, deafness or hearing impediment, muteness or speech impediment, or physical reliance on a guide dog or other animal or on a wheelchair or other remedial appliance or device,

(b)  a condition of mental impairment or a developmental disability,

(c)  a learning disability, or a dysfunction in one or more of the processes involved in understanding or using symbols or spoken language,

(d)  a mental disorder, or

(e)  an injury or disability for which benefits were claimed or received under the insurance plan established under the Workplace Safety and Insurance Act, 1997; ("handicap") 

"Government of Ontario" includes a ministry of the Government of Ontario and the organizations that the regulations specify are part of the Government of Ontario;("gouvernement de l'Ontario")

"Minister" means the Minister of Citizenship or whatever other member of the Executive Council to whom the administration of this Act is assigned under the Executive Council Act ("ministre");

"ministry" means a ministry of the Government of Ontario and includes any other organisation that the regulations designate as a ministry for the purposes of this Act, but does not include an organisation that the regulations designate as not being a ministry for the purposes of this Act ("ministere");

"municipality" means a local municipality, a county, a regional municipality, a district municipality or the County of Oxford ("municipalite");

"Ontario Government publication" means a publication or an appendix to a publication in any form, including print and electronic forms, that the Government of Ontario, an officer of the Assembly or an officer of the Legislature issues and provides to the public, but does not include a publication or an appendix to a publication that is specified in the regulations or that,

(a)  is of a scientific, technical, reference, research or scholarly nature, and

(b)  although not restricted in circulation to the confines of the Government of Ontario, is not normally available for general circulation to members of the public or is normally consulted by members of the public with the assistance of government employees ("publication du gouvernement de l'Ontario");

"public transportation organisation" means a person or entity that provides any service for which a fare is charged for transporting the public by vehicles operated,

(a)  by, for or on behalf of the Government of Ontario, a municipality, a local board of a municipality or a transit or transportation commission or authority,

(b)  under an agreement between the Government of Ontario and a person, firm, corporation, or transit or transportation commission or authority,

(c)  under an agreement between a municipality and a person, firm, corporation, or transit or transportation commission or authority, or

(d)  under a licence issued by the Government of Ontario or a municipality to a person, firm, corporation, or transit or transportation commission or authority,

and includes special transportation facilities for persons with disabilities, but does not include any person or entity, or class of person or entity, that is specfied in the regulations ("organisation de transport en commun");

"regulations" means the regulations made under this Act, unless the context indicates or requires otherwise ("reglements");

"Scheduled organisation" means an organisation or a class of organizations named or described in the Schedule. ("organisation mentionnee en annexe")

Interpretation

(2) References in this Act to employees of the Government of Ontario shall be deemed to be references to public servants, as defined in section 1 of the Public Service Act.

Recognition of existing legal obligations

3.  (1) The existing legal obligations of the Government of Ontario with respect to the provision of access for persons with disabilities are hereby recognised and affirmed. 

Human Rights Code not limited

(2) Nothing in this Act limits the operation of the Human Rights Code.

DUTIES OF THE GOVERNMENT OF ONTARIO

Government buildings, structures and premises

4.  (1) In consultation with persons with disabilities and others, the Government of Ontario shall develop barrier-free design guidelines to promote accessibility for persons with disabilities to buildings, structures and premises, or parts of buildings, structures and premises, that the Government purchases, enters into a lease for, constructs or significantly renovates after this section comes into force.

Level of accessibility

(2) The guidelines shall ensure that the level of accessibility for persons with disabilities is equal to or exceeds the level of accessibility required by the Building Code Act, 1992 and the regulations made under it.

Different requirements

(3) The guidelines may impose different requirements, including different times at which the requirements must be met, for different buildings, structures or premises or different classes of buildings, structures or premises and may specify buildings, structures or premises or classes of buildings, structures or premises for which there are no requirements.

Duty to comply

(4) The Government of Ontario shall ensure that the design of buildings, structures and premises, or parts of buildings, structures and premises, that it purchases, constructs or significantly renovates after this section comes into force complies with the guidelines before occupation or regular use by its employees.

New leases

(5) If, after this section comes into force, the Government of Ontario enters into a new lease for a building, structure or premises, or part of a building, structure or premises, for the occupation or regular use by its employees, the Government shall have regard to the extent to which the design of the building, structure or premises, or part of the building, structure or premises, complies with the guidelines, in determining whether to enter into the lease.

Not regulations

(6) The guidelines are not regulations within the meaning of the Regulations Act.

Government goods and services

5.  In deciding to purchase goods or services through the procurement process for the use of itself, its employees or the public, the Government of Ontario shall have regard to the accessibility for persons with disabilities to the goods or services.

Government Internet sites

6.  The Government of Ontario shall provide its Internet sites, where technically feasible, in a format that is accessible to persons with disabilities.

Government publications

7.  Within a reasonable time after receiving a request by or on behalf of a person with disabilities, the Government of Ontario shall, where technically feasible, make an Ontario Government publication available in a format that is accessible to the person.

Government employees

8.  (1) The Government of Ontario shall accommodate the accessibility needs of its employees in accordance with the Human Rights Code to the extent that the needs relate to their employment.

Applicants for employment

(2) The Government of Ontario shall accommodate the accessibility needs of persons with disabilities who apply for a position as a government employee and whom the Government invites to participate in the selection process for employment to the extent that the needs relate to the selection process.

Training

(3) The Government of Ontario shall ensure that its employees who have managerial or supervisory functions receive training in fulfilling the Government's obligations under this section.

Information

(4) The Government of Ontario shall inform its employees of the rights and obligations of the Government and its employees under this section.

Reimbursement of eligible expenses

(5) The Management Board Secretariat shall, out of the money appropriated annually to it for this purpose, authorize reimbursement to a ministry for eligible expenses that the ministry has incurred in fulfilling the ministry's obligations under subsections (1) and (2).

Amount of reimbursement

(6) The reimbursement shall be in the amount that the Management Board Secretariat determines and be made in accordance with the guidelines established by the Management Board Secretariat.

Government-funded capital programs

9.  (1) If a project relates to an existing or proposed building, structure or premises for which the Building Code Act, 1992 and the regulations made under it establish a level of accessibility for persons with disabilities, the project shall meet or exceed that level in order to be eligible to receive funding under a government-funded capital program.

Same, other projects

(2)  If a project is not a project described in subsection (1) or if the projects in a class of projects are not projects described in that subsection, the Government of Ontario may include

requirements to provide accessibility for persons with disabilities as part of the eligibility criteria for the project or the class of projects, as the case may be, to receive funding under a government-funded capital program.

Ministry accessibility plans

10.  (1) Each ministry shall prepare an accessibility plan as part of its annual planning process and consult with the Accessibility Directorate of Ontario in preparing the plan.

Contents

(2) The accessibility plan shall address the identification, removal and prevention of barriers to persons with disabilities in the Acts and regulations administered by the ministry and in the ministry's policies, programs, practices and services.

Same

(3) The accessibility plan shall include, 

(a)  a report on the measures the ministry has taken to identify, remove and prevent barriers to persons with disabilities;

(b)  the measures in place to ensure that the ministry assesses its proposals for Acts, regulations, policies, programs, practices and services to determine their effect on accessibility for persons with disabilities;

(c)  a list of the Acts, regulations, policies, programs, practices and services that the ministry will review in the coming year in order to identify barriers to persons with disabilities;

(d)  the measures that the ministry intends to take in the coming year to identify, remove and prevent barriers to persons with disabilities; and

(e)  all other information that the regulations prescribe for the purpose of the plan.

Availability to the public

(4) A ministry shall make its accessibility plan available to the public.

DUTIES OF MUNICIPALITIES

Municipal accessibility plans

11.  (1) Each year, the council of every municipality having a population of not less than 10,000 shall prepare an accessibility plan.

Contents

(2) The accessibility plan shall address the identification, removal and prevention of barriers to persons with disabilities in the municipality's by-laws and in its policies, programs, practices and services.

Same

(3) The accessibility plan shall include, 

(a)  a report on the measures the municipality has taken to identify, remove and prevent barriers to persons with disabilities;

(b)  the measures in place to ensure that the municipality assesses its proposals for by-laws, policies, programs, practices and services to determine their effect on accessibility for persons with disabilities;

(c)  a list of the by-laws, policies, programs, practices and services that the municipality will review in the coming year in order to identify barriers to persons with disabilities;

(d)  the measures that the municipality intends to take in the coming year to identify, remove and prevent barriers to persons with disabilities; and

(e)  all other information that the regulations prescribe for the purpose of the plan.

Availability to the public

(4) A municipality shall make its accessibility plan available to the public.

Accessibility advisory committees

12.  (1) Each year, the council of every municipality that is required to prepare an accessibility plan under section 11 shall establish or continue an accessibility advisory committee, consisting of persons including persons with disabilities, to advise the council about the implementation and effectiveness of the plan.

Duty of council

(2) The council shall seek advice from the committee on the accessibility for persons with disabilities to a building, structure or premises, or part of a building, structure or premises,

(a)  that the council purchases, constructs or significantly renovates;

(b)  for which the council enters into a new lease; or

(c)  that a person provides as municipal capital facilities under an agreement entered into with the council in accordance with section 210.1 of the Municipal Act.

Functions

(3) The committee shall perform the functions set out in this section and all other functions that are specified in the regulations.

Municipal goods and services

13.  In deciding to purchase goods or services through the procurement process for the use of itself, its employees or the public, the council of every municipality shall have regard to the accessibility for persons with disabilities to the goods or services.

DUTIES OF OTHER ORGANIZATIONS, AGENCIES AND PERSONS

Public transportation organizations

14.  (1) Each year, every public transportation organisation shall prepare an accessibility plan.

Contents

(2) The accessibility plan shall address the identification, removal and prevention of barriers to persons with disabilities in the organization's by-laws, if any, and in its policies, programs, practices and services.

Same

(3) The accessibility plan shall include,

(a)  a report on the measures the organisation has taken to identify, remove and prevent barriers to persons with disabilities;

(b)  the measures in place to ensure that the organisation assesses its proposals for by-laws, policies, programs, practices and services to determine their effect on accessibility for persons with disabilities;

(c)  a list of the by-laws, policies, programs, practices and services that the organisation will review in the coming year in order to identify barriers to persons with disabilities;

(d)  the measures that the organisation intends to take in the coming year to identify, remove and prevent barriers to persons with disabilities; and

(e)  all other information that the regulations prescribe for the purpose of the plan.

Availability to the public

(4) A public transportation organisation shall make its accessibility plan available to the public.

Scheduled organizations

15.  (1) Each year, every Scheduled organisation shall prepare an accessibility plan.

Contents

(2) The accessibility plan shall address the identification, removal and prevention of barriers to persons with disabilities in the organization's by-laws, if any, and in its policies, programs, practices and services.

Same

(3) The accessibility plan shall include, 

(a)  a report on the measures the organisation has taken to identify, remove and prevent barriers to persons with disabilities;

(b)  the measures in place to ensure that the organisation assesses its proposals for by-laws, policies, programs, practices and services to determine their effect on accessibility for persons with disabilities;

(c)  a list of the by-laws, policies, programs, practices and services that the organisation will review in the coming year in order to identify barriers to persons with disabilities;

(d)  the measures that the organisation intends to take in the coming year to identify, remove and prevent barriers to persons with disabilities; and

(e)  all other information that the regulations prescribe for the purpose of the plan.

Availability to the public

(4) A Scheduled organisation shall make its accessibility plan available to the public.

Agencies

16.  (1) Every agency shall prepare an accessibility policy.

Contents

(2) The accessibility policy shall address the provision of services to persons with disabilities in the policies, programs and practices of the agency.

Joint accessibility policies

(3) Two or more agencies that are each required to prepare an accessibility policy may prepare a joint accessibility policy.

No individual policies

(4) Agencies that prepare a joint accessibility policy are not each required under this Act to prepare an individual accessibility policy if the joint policy meets the requirements of this section for the individual policy.

GENERAL

Joint accessibility plans

17.  (1) Two or more ministries, municipalities, organizations specified by a regulation made under clause 22 (1) (g), public transportation organizations or Scheduled organizations that are each required to prepare an accessibility plan and to make it available to the public may prepare a joint accessibility plan and make it available to the public.

No individual plans

(2) Ministries, municipalities, organizations specified by a regulation made under clause 22 (1) (g), public transportation organizations and Scheduled organizations that prepare a joint accessibility plan and make it available to the public are not each required under this Act to prepare an individual accessibility plan and to make it available to the public if the joint plan meets the requirements of this Act for the individual plan.

Guidelines for accessibility plans and policies

18.  (1) The Government of Ontario shall specify guidelines for the preparation of accessibility plans and policies under this Act, and may establish different guidelines for ministries, municipalities, organizations specified by a regulation made under clause 22 (1) (g), public transportation organizations, Scheduled organizations, agencies and other persons or organizations to follow in preparing their accessibility plans or policies.

Exemptions

(2) A guideline may exempt a ministry, a municipality, an organisation specified by a regulation made under clause 22 (1) (g), a public transportation organisation, a Scheduled organisation, an agency or any other person or organisation from the application of a specified provision of the guidelines.

Conflict

(3) A regulation governing the preparation of accessibility plans or policies prevails over a guideline.

Not regulations

(4) The guidelines are not regulations within the meaning of the Regulations Act.

Accessibility Advisory Council of Ontario

19.  (1) The Minister shall establish a committee of persons to be known in English as the Accessibility Advisory Council of Ontario and in French as Conseil consultatif de l'accessibilité pour l'Ontario.

Members

(2) A majority of the members of the Council shall be persons with disabilities.

Remuneration and expenses

(3) The Minister may pay the members of the Council the remuneration and the reimbursement for expenses that the Lieutenant Governor in Council determines.

Duties

(4) At the direction of the Minister, the Council shall advise the Minister on,

(a)  the implementation of this Act;

(b)  programs of public information related to this Act;

(c)  the accessibility for persons with disabilities to services provided or funded by the Government of Ontario; 

(d)   the accessibility for persons with disabilities to employment opportunities in Ontario; and 

(e)  all other matters related to the subject-matter of this Act that the Minister directs.

Reports

(5) The Council shall give the Minister an annual report on its activities and whatever other reports that the Minister requests.

Accessibility Directorate of Ontario

20.  (1) The employees who are considered necessary shall be appointed under the Public Service Act to form an office that is under the direction of the Minister and that is known in English as the Accessibility Directorate of Ontario and in French as Direction générale de l'accessibilité pour l'Ontario.   

Duties

(2) At the direction of the Minister, the Directorate shall,

(a)  support the Accessibility Advisory Council of Ontario;

(b)  conduct research and develop and conduct programs of public education on the purpose and implementation of this Act;

(c)  consult with ministries, municipalities, organizations specified by a regulation made under clause exempt (1) (g), public transportation organizations, Scheduled organizations, agencies or other persons or organizations on the preparation of their accessibility plans and policies under this Act;

(d)  consult with the persons and organizations that the Minister directs to develop codes, codes of conduct, formulae, standards, guidelines, protocols and procedures related to the subject-matter of this Act;

(e)  examine and review Acts, regulations, and programs or policies established by Acts or regulations and make recommendations to the Minister for amending them or adopting, making or establishing new Acts, regulations, programs or policies to improve opportunities for persons with disabilities; and

(f)  carry out all other duties related to the subject-matter of this Act that the Minister determines.

Review of Act

21.  (1) The Executive Council shall cause a review of this Act to be undertaken within five years after this section comes into force.

Contents

(2) The review may include recommendations to improve the effectiveness of this Act.

Regulations

22.  (1) The Lieutenant Governor in Council may make regulations,

(a)  designating an organisation that is to come or is not to come within the definition of "ministry" or "Government of Ontario" in section 2;

(b)  amending the Schedule in any way, including by adding any organisation or class of organizations to the Schedule or removing any organisation or class of organizations from it;

(c)  subject to subsection (2), naming or describing any organisation or class of organizations that is or are to come, or is or are not to come, within the definition of "agency" in section 2;

(d)  dealing with any matter that this Act describes as a matter that the regulations may prescribe, specify, designate, set out or otherwise deal with;

(e)  specifying what constitutes a significant renovation mentioned in subsection 4 (1) or (4) or clause 12 (2) (a) and a new lease mentioned in subsection 4 (5) or clause 12 (2) (b);

(f)  governing the preparation and contents of accessibility plans or policies under this Act;

(g)  specifying an organisation, other than a municipality or an organisation in the private sector, or specifying a class of such organizations, to which section 11 or 12 or any part of them is to apply and specifying the way in which the applicable part of the sections is to apply; 

(h)  specifying a time period within which the Government of Ontario or any ministry, municipality, organisation specified by a regulation made under clause (g), public transportation

organisation, Scheduled organisation, agency or other organisation or person is required to comply with an obligation described in this Act if this Act does not specify or otherwise provide a time period for that purpose;

(i)  exempting a person, a ministry, a municipality, an organisation specified by a regulation made under clause (g), a public transportation organisation, a Scheduled organisation, an agency, any other organisation, a building, structure or premises or a class of any of them from the application of a specified provision of this Act or the regulations;

(j)  respecting any matter that the Lieutenant Governor in Council considers necessary to facilitate the implementation or administration of this Act. 

Restrictions on agencies

(2) The Lieutenant Governor in Council shall not make a regulation under clause (1) (c) naming or describing any organisation or class of organizations that is or are to come within the definition of "agency" in section 2 unless the organisation or the members of the class, as the case may be,

(a)  provide services to the public;

(b)  are not organizations in the private sector; and

(c)  are described in one or more of the following items:

(i)  they receive ongoing funding from the Government of Ontario, where the total amount of funding received in any year is equal to or greater than the amount specified in the regulations,

(ii) they are created, established or continued by an Act, a regulation or an order in council or operated under an Act, a regulation or an order in council,

(iii)     they provide services under a licence issued by Ontario or a municipality,

(iv) they own, lease or manage property or buildings, structures or premises to which the public is admitted,

(v)  they hold hearings that are open to the public,

(vi) they have an annual budget equal to or greater than an amount specified in the regulations,

(vii)     they have employees and the total number of their employees in any year is equal to or greater than the number specified in the regulations.

Scope

(3) A regulation may be general or particular in its application and may be limited as to place.

Classes

(4) A regulation may create different classes of persons, ministries, municipalities, organizations specified by a regulation made under clause (1) (g), public transportation organizations, Scheduled organizations, agencies, other organizations, buildings, structures or premises and may impose different requirements, conditions or restrictions on or relating to each class.

Same

(5) A class under this Act or the regulations may be defined with respect to any attribute, quality or characteristic or combination of those items and may be defined to consist of or to include or exclude any specified member, whether or not with the same attributes, qualities or characteristics.

Adoption of codes

(6) If the Lieutenant Governor in Council is satisfied that, at the request of the Minister, the Accessibility Directorate of Ontario has consulted with the persons and organizations that the Minister directs under clause 20 (2) (d) with respect to a code, code of conduct, formula, standard, guideline, protocol or procedure, a regulation may,

(a)  adopt by reference the code, code of conduct, formula, standard, guideline, protocol or procedure, in whole or in part, with the changes that the Lieutenant Governor in Council considers necessary; and

(b)  require compliance with any code, code of conduct, formula, standard, guideline, protocol or procedure so adopted.

COMPLEMENTARY AMENDMENTS

Election Act

23.  (1) The heading immediately preceding section 55 of the Election Act is repealed and the following substituted:

ELECTORS WITH DISABILITIES

(2) The Act is amended by adding the following section:

Report on accessibility

55.1  (1) Within three months after polling day in the election, every returning officer for an electoral district shall prepare a report on the measures that the officer has taken to provide accessibility for electors with disabilities in the district and shall submit the report to the Chief Election Officer.

Availability to the public

(2) The Chief Election Officer shall make the report available to the public.

Election Finances Act

24.  The definition of "campaign expense" in subsection 1 (1) of the Election Finances Act, as amended by the Statutes of Ontario, 1998, chapter 9, section 51, is further amended by adding the following clause:

(b.1)     expenses that are incurred by a candidate with

disabilities and that are directly related to the candidate's disabilities,

Highway Traffic Act

25.  (1) Section 27 of the Highway Traffic Act is amended by striking out "or" at the end of clause (c) and by adding the following clauses:

(e)  give, lend, sell or offer for sale a disabled person parking permit or permit the use of it by another person otherwise than in accordance with the regulations; or

(f)  make, permit the making of, give, lend, sell or offer for sale a fictitious or altered disabled person parking permit.

(2) Section 27 of the Act is amended by adding the following subsection:

Penalty

(2) A person who contravenes clause (1) (a), (b), (c), (d), (e) or (f) is guilty of an offence and on conviction is liable to a fine of not less than $300 and not more than $5,000.

Human Rights Code

26.  (1) The following provisions of the Human Rights Code are amended by striking out  "handicap" wherever it occurs and substituting in each case "disability":

1.   Section 1, as amended by the Statutes of Ontario, 1999, chapter 6, section 28.

2.   Subsections 2 (1) and (2), as amended by the Statutes of Ontario, 1999, chapter 6, section 28.

3.   Section 3, as amended by the Statutes of Ontario, 1999, chapter 6, section 28.

4.   Subsections 5 (1) and (2), as amended by the Statutes of Ontario, 1999, chapter 6, section 28.

5.   Section 6, as amended by the Statutes of Ontario, 1999, chapter 6, section 28.

     (2) The definition of "because of handicap" in subsection 10 (1) of the Act, as amended by the Statutes of Ontario, 1993, chapter 27, Schedule, 1997, chapter 16, section 8 and 2001, chapter 13, section 19, is repealed.

     (3) Subsection 10 (1) of the Act, as amended by the Statutes of Ontario, 1993, chapter 27, Schedule, 1997, chapter 16, section 8, 1999, chapter 6, section 28 and 2001, chapter 13, section 19, is further amended by adding the following definition:

"disability" means,

(a)  any degree of physical disability, infirmity, malformation or disfigurement that is caused by bodily injury, birth defect or illness and, without limiting the generality of the foregoing, includes diabetes mellitus, epilepsy, any degree of paralysis, amputation, lack of physical co-ordination, blindness or visual impediment, deafness or hearing impediment, muteness or speech impediment, or physical reliance on a guide dog or other animal or on a wheelchair or other remedial appliance or device,

(b)  a condition of mental impairment or a developmental disability,

(c)  a learning disability, or a dysfunction in one or more of the processes involved in understanding or using symbols or spoken language,

(d)  a mental disorder, or

(e)  an injury or disability for which benefits were claimed or received under the insurance plan established under the Workplace Safety and Insurance Act, 1997;  (" ... ") 

(4) Section 10 of the Act, as amended by the Statutes of Ontario, 1993, chapter 27, Schedule, 1997, chapter 16, section 8, 1999, chapter 6, section 28 and 2001, chapter 13, section 19, is further amended by adding the following subsection:

Past and presumed disabilities

(3) The right to equal treatment without discrimination because of disability includes the right to equal treatment without discrimination because a person has or has had a disability or is believed to have or to have had a disability.

(5) The following provisions of the Act are amended by striking out  "handicap" wherever it occurs and substituting in each case "disability":

1.   Subsection 17 (1).

2.   Section 22, as amended by the Statutes of Ontario, 1999, chapter 6, section 28.

3.   Clause 24 (1) (a), as amended by the Statutes of Ontario, 1999, chapter 6, section 28.

4.   Subsections 25 (3) and (4).

Legislative Assembly Act

27.  The Legislative Assembly Act is amended by adding the following section:

Accessibility plan

103.1  (1) Each year, the Speaker shall prepare an accessibility plan.

Contents

(2) The accessibility plan shall address the identification, removal and prevention of barriers to persons with disabilities in the Legislative Chamber and the other parts of the Legislative Building that are under the Speaker's control and in the policies, programs, practices and services of the Assembly.

Same

(3) The accessibility plan shall include, with respect to the Legislative Chamber, the other parts of the Legislative Building that are under the Speaker's control and the policies, programs, practices and services of the Assembly, 

(a)  a report on the measures the Speaker has taken to identify, remove and prevent barriers to persons with disabilities;

(b)  the measures in place to ensure that the Speaker assesses his or her proposals for policies, programs, practices and services to determine their effect on accessibility for persons with disabilities;

(c)  a list of the policies, programs, practices and services that the Speaker will review in the coming year in order to identify barriers to persons with disabilities; and

(d)  the measures that the Speaker intends to take in the coming year to identify, remove and prevent barriers to persons with disabilities.

Availability to the public

(4) The Speaker shall make the accessibility plan available to the public.

Municipal Act

28.  (1) Clause 257.2 (2) (f) of the Municipal Act, as enacted by the Statutes of Ontario, 1996, chapter 1, Schedule M, section 22, is amended by striking out "and" at the end of subclause (ii) and by adding the following subclause:

(ii.1)    requiring the premises of the business, or a part of the premises, to be accessible to persons with disabilities, and

(2) The Act is amended by adding the following section:

Parking for disabled persons

322.1  (1) Despite section 320, a by-law passed under paragraph 125 or 153 of section 210 shall provide that every person who contravenes the by-law is guilty of an offence and on conviction is liable to a fine of not less than $300.

Owner of vehicle

(2) A by-law passed under paragraph 125 or 153 of section 210 may provide that the owner of a vehicle that has been left parked, standing or stopped in contravention of the by-law is guilty of an offence, even if the owner was not the driver of the vehicle at the time of contravention of the by-law, unless, at that time, the vehicle was in the possession of a person other than the owner without the owner's consent.

Penalty

(3) A person convicted of an offence mentioned in subsection (2) is liable to a fine of not less than $300.

Payment out of court

(4) If a by-law passed under paragraph 125 or 153 of section 210 regulates the parking, standing or stopping of vehicles, if it is an offence to contravene the by-law and if a person is alleged to have contravened the by-law, the by-law may provide a procedure for the person to make voluntary payment out of court of the penalties for the offence.

Municipal Elections Act, 1996

29.  (1) Subsection 45 (2) of the Municipal Elections Act, 1996 is repealed and the following substituted:

Special needs

(2) In choosing a location for a voting place, the clerk shall have regard to the needs of electors with disabilities.

(2) Subsection 45 (9) of the Act is repealed and the following substituted:

Attendance on electors with disabilities

(9) To allow an elector with a disability to vote, a deputy returning officer shall attend on the elector anywhere within the area designated as the voting place.

Planning Act

30.  (1) Section 2 of the Planning Act, as re-enacted by the Statutes of Ontario, 1994, chapter 23, section 5 and amended by 1996, chapter 4, section 2, is further amended by adding the following clause:

(h.1)     the accessibility for persons with disabilities to all facilities, services and matters to which this Act applies;

(2) Subsection 51 (24) of the Act, as enacted by the Statutes of Ontario, 1994, chapter 23, section 30, is amended by striking out the portion before clause (a) and substituting the following:

Criteria

(24) In considering a draft plan of subdivision, regard shall be had, among other matters, to the health, safety, convenience, accessibility for persons with disabilities and welfare of the present and future inhabitants of the municipality and to,

Social Housing Reform Act, 2000

31.  The Social Housing Reform Act, 2000 is amended by adding the following section:

Accessible units

5.1  A service manager that exercises a power with respect to a housing project under clause 5 (1) (c) or (d) or a power with respect to a program under subsection 5 (2) shall ensure that,

(a)  the housing project or the program, as the case may be, contains the prescribed number or percentage of modified units and units that comply with the prescribed criteria and requirements for accessibility for persons with disabilities; and

(b)  households are selected for occupancy of the modified units and units described in clause (a) in the prescribed manner.

COMMENCEMENT AND SHORT TITLE

Commencement

32.  (1) This Act comes into force on a day to be named by proclamation of the Lieutenant Governor. 

Selective proclamation

(2) A proclamation mentioned in subsection (1) may apply to one or more sections, to one or more subsections, clauses, paragraphs or other subdivisions of any section or subsection or to one or more items in the Schedule. 

Short title

33.  The short title of this Act is the Ontarians with Disabilities Act, 2001.

SCHEDULE

1.   Every district school board as defined in section 1 of the Education Act and every board established under section 68 of that Act.

2.   Every hospital as defined in the Public Hospitals Act and every private hospital operated under the authority of a licence issued under the Private Hospitals Act.

3.   A board of governors of a college of applied arts and technology.

4.   Every university in Ontario, and its affiliated and federated colleges, that receives operating grants from the Government of Ontario.

APPENDIX 8:  BILL 118

Bill 118 2004

An Act respecting the development, implementation  and enforcement of standards relating to accessibility with respect to goods, services, facilities, employment, accommodation, buildings and all other things specified in the Act for persons with disabilities
Her Majesty, by and with the advice and consent of the Legislative Assembly of the Province of Ontario, enacts as follows:

PART I


INTERPRETATION
Purpose
1.  The purpose of this Act is to benefit all Ontarians by,

(a) developing, implementing and enforcing accessibility standards in order to achieve accessibility for Ontarians with disabilities with respect to goods, services, facilities, occupancy of accommodation, employment, buildings, structures and premises on or before January 1, 2025; and

(b) providing for the involvement of persons with disabilities, of the Government of Ontario and of representatives of industries and of various sectors of the economy in the development of the accessibility standards.

Definitions
2.  In this Act,

"accessibility standard" means an accessibility standard made by regulation under section 6; ("norme d'accessibilité")

"barrier" means anything that prevents a person with a disability from fully participating in all aspects of society because of his or her disability, including a physical barrier, an architectural barrier, an information or communications barrier, an attitudinal barrier, a technological barrier, a policy or a practice; ("obstacle")

"director" means a director appointed under section 30; ("directeur")

"disability" means,

(a) any degree of physical disability, infirmity, malformation or disfigurement that is caused by bodily injury, birth defect or illness and, without limiting the generality of the foregoing, includes diabetes mellitus, epilepsy, a brain injury, any degree of paralysis, amputation, lack of physical co-ordination, blindness or visual impediment, deafness or hearing impediment, muteness or speech impediment, or physical reliance on a guide dog or other animal or on a wheelchair or other remedial appliance or device,

(b) a condition of mental impairment or a developmental disability,

(c) a learning disability, or a dysfunction in one or more of the processes involved in understanding or using symbols or spoken language,

(d) a mental disorder, or

(e) an injury or disability for which benefits were claimed or received under the insurance plan established under the Workplace Safety and Insurance Act, 1997; ("handicap")

"Minister" means the Minister of Citizenship and Immigration or whatever other member of the Executive Council to whom the administration of this Act is assigned under the Executive Council Act; ("ministre")

"organization" means any organization in the public or private sector and includes,

(a) a ministry of the Government of Ontario and any board, commission, authority or other agency of the Government of Ontario,

(b) any agency, board, commission, authority, corporation or other entity established under an Act,

(c) a municipality, an association, a partnership and a trade union, or

(d) any other prescribed type of entity; ("organisation")

"prescribed" means prescribed by regulation; ("prescrit")

"regulations" means the regulations made under this Act, unless the context indicates or requires otherwise; ("règlements")

"Tribunal" means, with respect to an appeal of an order made by a director under this Act, the tribunal designated by the Lieutenant Governor in Council under section 26 for the purposes of hearing that appeal. ("Tribunal") 

Recognition of existing legal obligations
3.  Nothing in this Act or in the regulations diminishes in any way the legal obligations of the Government of Ontario or of any person or organization with respect to persons with disabilities that are imposed under any other Act or otherwise imposed by law.

PART II


APPLICATION
Application
4.  This Act applies to every person or organization in the public and private sectors of the Province of Ontario to which an accessibility standard applies.

Crown bound
5.  This Act binds the Crown.

PART III


ACCESSIBILITY STANDARDS
Establishment of Standards

Accessibility standards established by regulation
6.  (1)  The Lieutenant Governor in Council may make regulations establishing accessibility standards.

Application of standards
(2)  An accessibility standard shall name or describe the persons or organizations to which it applies.

Application of standards
(3)  Despite subsection (2), an accessibility standard may apply only to a person or organization that,

(a) provides goods, services or facilities to the public;

(b) employs persons in Ontario;

(c) offers accommodation to the public;

(d) owns or occupies a building, structure or premises that is open to the public; or

(e) is engaged in a prescribed business, activity or undertaking or meets such other requirements as may be prescribed.

Several applicable standards
(4)  A person or organization may be subject to more than one accessibility standard.

Content of standards
(5)  An accessibility standard shall,

(a) set out measures, policies, practices or other requirements for the identification and removal of barriers with respect to goods, services, facilities, accommodation, employment, buildings, structures, premises or such other things as may be prescribed, and for the prevention of the erection of such barriers; and

(b) require the persons or organizations named or described in the standard to implement those measures, policies, practices or other requirements within the time periods specified in the standard.

Classes
(6)  An accessibility standard may create different classes of persons or organizations or of buildings, structures or premises and, without limiting the generality of this power, may create classes with respect to any attribute, quality or characteristic or any combination of those items, including,

(a) the number of persons employed by persons or organizations or their annual revenue;

(b) the type of industry in which persons or organizations are engaged or the sector of the economy of which persons or organizations are a part;

(c) the size of buildings, structures or premises.

Same
(7)  An accessibility standard may define a class to consist of one person or organization or to include or exclude a person or organization having the same or different attributes, qualities or characteristics.

Scope
(8)  An accessibility standard may be general or specific in its application and may be limited as to time and place.

Standards Development Process

Process for development of standards
7.  The Minister is responsible for establishing and overseeing a process to develop and implement all accessibility standards necessary to achieving the purposes of this Act.

Standards development committees
8.  (1)  As part of the process referred to in section 7, the Minister shall establish standards development committees to develop proposed accessibility standards which shall be considered for adoption by regulation under section 6.

Responsibility for specified industries, etc.
(2)  Each standards development committee is responsible for,

(a) developing proposed accessibility standards for such industries, sectors of the economy or classes of persons or organizations as the Minister may specify; and

(b) further defining the persons or organizations that are part of the industry, sector of the economy or class specified by the Minister under clause (a). 

Consultation with ministries
(3)  Before establishing a standards development committee for a particular industry, sector of the economy or class of persons or organizations, the Minister shall consult with other ministers having responsibilities relating to that industry, sector or class of persons or organizations.

Composition of standards development committee
(4)  The Minister shall invite the following persons or entities to participate as members of a standards development committee:

1. Persons with disabilities or their representatives.

2. Representatives of the industries, sectors of the economy or classes of persons or organizations to which the accessibility standard is intended to apply.

3. Representatives of ministries that have responsibilities relating to the industries, sectors of the economy or classes of persons or organizations to which the accessibility standard is intended to apply.

Participation of Council members
(5)  The Minister may invite members of the Accessibility Standards Advisory Council to participate as members of a standards development committee.

Terms of reference
(6)  The Minister shall fix terms of reference for each standards development committee and shall establish in the terms of reference the deadlines that each committee must meet throughout the various stages of the standards development process.

Development of proposed standards
9.  (1)  Each standards development committee shall develop proposed accessibility standards in accordance with the process set out in this section and with the terms of reference established by the Minister.

Determination of long-term objectives
(2)  Promptly after its establishment, each standards development committee shall determine the long-term accessibility objectives for the industry, sector of the economy or class of persons or organizations in relation to which the committee has responsibilities under subsection 8 (2), by identifying the measures, policies, practices and requirements that it believes should be implemented by the members of the industry, sector or class on or before January 1, 2025.

Progressive implementation
(3)  Each standards development committee shall determine an appropriate time-frame for the implementation of the measures, policies, practices and requirements identified under subsection 

(2) taking into account, 

(a) the range of disabilities that the measures, policies, practices and requirements are intended to accommodate;

(b) the nature of the barriers that the measures, policies, practices and requirements are intended to identify, remove and prevent;

(c) any technical and economic considerations that may be associated with their implementation; and

(d) any other consideration required under the committee's terms of reference.

Time-frame
(4)  The time-frame referred to in subsection (3) shall enable the measures, policies, practices and requirements identified under subsection (2) to be implemented in stages according to the following rules:

1. The standards development committee shall fix a target date for the implementation of the measures, policies, practices and requirements that the committee identifies for implementation at the first stage and the target date shall be no more than five years after the day the committee was established.

2. The standards development committee shall fix successive target dates for the implementation of the measures, policies, practices and requirements that the committee identifies for implementation at each of the following stages and each target date shall be no more than five years after the previous target date.

Initial proposed standard 
(5)  Within the time period specified by the committee's terms of reference, each standards development committee shall prepare a proposed accessibility standard and submit it to the Minister for the purposes of making the proposed standard public and receiving comments in accordance with section 10.

Finalizing initial proposed standard
(6)  After considering the comments received under section 10, a standards development committee may make any changes it considers advisable to the proposed accessibility standard and provide the Minister with the proposed accessibility standard within the time period specified by the committee's terms of reference. 

Development of subsequent proposed standards
(7)  Within five years after an accessibility standard is adopted by regulation or at such earlier time as the Minister may specify, the standards development committee responsible for the industry, sector of the economy or class of persons or organizations to which the standard applies shall,

(a) re-examine the long-term accessibility objectives determined under subsection (2);

(b) if required, revise the measures, policies, practices and requirements to be implemented on or before January 1, 2025 and the time-frame for their implementation;

(c) develop another proposed accessibility standard containing such additions or modifications to the existing accessibility standard as the standards development committee deems advisable and submit it to the Minister for the purposes of making the proposed standard public and receiving comments in accordance with section 10; and 

(d) make such changes it considers advisable to the proposed accessibility standard developed under clause (c) based on the comments received under section 10 and provide the Minister with the subsequent proposed accessibility standard.

Completion of process
(8)  Subsection (7) applies with necessary modifications to the development of successive proposed accessibility standards until such time as all the measures, policies and practices and requirements identified under subsection (2) and by subsequent reviews under clause (7) (b) are adopted by regulation.

Proposed standards made public
10.  (1)  Upon receiving a proposed accessibility standard from a standards development committee under subsection 9 (5) or clause 9 (7) (c), the Minister shall make it available to the public by posting it on a government internet site and by such other means as the Minister considers advisable. 

Comments
(2)  Within 45 days after a proposed accessibility standard is made available to the public in accordance with subsection (1) or within such other period of time as may be specified by the Minister, any person may submit comments with respect to a proposed accessibility standard to the appropriate standards development committee.

Progress reports
11.  Each standards development committee shall provide the Minister with periodic reports on the progress of the preparation of the proposed standard as specified in the committee's terms of reference or as may be required by the Minister from time to time.

Assistance for standards development committees
12.  The Minister may retain, appoint or request experts to provide advice to a standards development committee.

Compliance with Standards and Review of Reports

Compliance with accessibility standard
13.  A person or organization to whom an accessibility standard applies shall comply with the standard within the time period set out in the standard.

Accessibility report
14.  (1)  A person or organization to whom an accessibility standard applies shall file an accessibility report with a director annually or at such other times as the director may specify. 

Report available to public
(2)  A person or organization shall make an accessibility report filed under subsection (1) available to the public.

Form
(3)  An accessibility report shall be in the form approved by the Minister and the Minister may require that the report or a part of the report be provided electronically in a format approved by the Minister.

Content
(4)  An accessibility report shall contain such information as may be prescribed.

Certification of accessibility report
15.  (1)  An accessibility report shall include a statement certifying that all the information required to be provided in the report under this Act has been provided and that the information is accurate and the statement shall be signed,

(a) if the person preparing the report is an individual, by the individual; and

(b) in all other cases, by a director, a senior officer or other responsible person with authority to bind the organization.

Electronic signature
(2)  If an accessibility report is filed in an electronic format approved by the Minister, the requirement that a person sign the report under subsection (1) shall be met if he or she provides an electronic signature. 

Definition
(3)  In subsection (2),

"electronic signature" means a personal identification number (PIN), password, biometric information or any other electronic information that a person creates or adopts to be used in the place of his or her signature to authenticate his or her identity and that is in, attached to or associated with an accessibility report. 

Review of director
16.  A director may review an accessibility report filed under section 14 to determine whether it complies with the regulations and whether the person or organization who submitted the report has complied with all applicable accessibility standards.

Other reports and information
17.  At the request of a director, a person or organization shall provide the director with reports or information relating to the compliance of the person or organization with the accessibility standards.

PART  IV

INSPECTIONS
Inspectors
18.  (1)  The Minister may appoint inspectors for the purposes of this Act. 

Certificate of appointment
(2)  The Minister shall issue to every inspector a certificate of appointment bearing his or her signature or a facsimile of his or her signature.

Production of certificate
(3)  An inspector carrying out an inspection under section 19 shall produce his or her certificate of appointment upon request.

Inspections without warrant
19.  (1)  An inspector may carry out an inspection under this Act for the purpose of determining whether this Act and the regulations are being complied with.

Entry
(2)  In the course of carrying out an inspection, an inspector may, without warrant, enter any lands or any building, structure or premises where the inspector has reason to believe there may be documents or things relevant to the inspection.

Time of entry
(3)  The power to enter and inspect a place without a warrant may be exercised only during the place's regular business hours or, if it does not have regular business hours, during daylight hours.

Dwellings
(4)  An inspector shall not enter into a place or part of a place that is a dwelling without the consent of the occupant.

Powers
(5)  Upon entering a place under subsection (2), an inspector may,

(a) require any person in the place to produce any document, record or thing that is relevant to the inspection;

(b) upon giving a receipt for it, remove any document, record or thing that is relevant to the inspection for the purposes of making copies or extracts;

(c) question any person present in the place on matters relevant to the inspection;

(d) use any data storage, processing or retrieval device or system used in carrying on business in the place in order to produce a document or record in readable form.

Written demand
(6)  A demand that a document, record or thing be produced for inspection must be in writing and must include a statement of the nature of the document, record or thing required.

Assistance
(7)  An inspector may be accompanied by any person who has special, expert or professional knowledge and who may be of assistance in carrying out the inspection.

Use of force prohibited
(8)  An inspector shall not use force to enter and inspect premises under this section. 

Obligation to produce and assist
(9)  A person who is required to produce a document, record or thing under clause (5) (a) shall produce it and shall, on request by the inspector, provide any assistance that is reasonably necessary, including assistance in using any data storage, processing or retrieval device or system, to produce a document or record in readable form. 

Return of removed things
(10)  An inspector who removes any document, record or thing from a place under clause (5) (b) shall,

(a) make it available to the person from whom it was removed, on request, at a time and place convenient for both the person and the inspector; and

(b) return it to the person being inspected within a reasonable time. 

Admissibility of copies
(11)  A copy of a document or record certified by an inspector to be a true copy of the original is admissible in evidence to the same extent as the original and has the same evidentiary value. 

Search warrant
20.  (1)  Upon application made without notice by an inspector appointed under this Act, a justice of the peace may issue a warrant, if he or she is satisfied on information under oath or affirmation that there is reasonable ground for believing that,

(a) a person has contravened or is contravening this Act or the regulations; or

(b) there are in any building, dwelling, receptacle or place any documents, records or other things relating to a contravention of this Act or the regulations. 

Powers
(2)  A warrant obtained under subsection (1) may authorize an inspector named in the warrant, upon producing his or her appointment,

(a) to enter any place specified in the warrant, including a dwelling; and

(b) to do any of the things specified in the warrant.

Conditions on search warrant
(3)  A warrant obtained under subsection (1) shall contain such conditions as the justice of the peace considers advisable to ensure that any search authorized by the warrant is reasonable in the circumstances. 

Expert help
(4)  The warrant may authorize persons who have special, expert or professional knowledge to accompany and assist the inspector in respect of the execution of the warrant. 

Time of execution
(5)  An entry under a warrant issued under this section shall be made between 6 a.m. and 9 p.m., unless the warrant specifies otherwise. 

Expiry of warrant
(6)  A warrant issued under this section shall name a date of expiry, which shall be no later than 30 days after the warrant is issued, but a justice of the peace may extend the date of expiry for an additional period of no more than 30 days, upon application without notice by the inspector named in the warrant. 

Use of force
(7)  The inspector named in the warrant may call upon police officers for assistance in executing the warrant and the inspector may use whatever force is reasonably necessary to execute the warrant. 

Obstruction prohibited
(8)  No person shall,

(a) obstruct an inspector carrying out an inspection under a warrant issued under this section;

(b) refuse to answer questions on matters relevant to the inspection;

(c) provide the inspector with information on matters relevant to the inspection that the person knows to be false or misleading; or 

(d) withhold from the inspector any information that is relevant to the inspection. 

Application
(9)  Subsections 19 (9), (10) and (11) apply with necessary modifications to an inspection carried out pursuant to a warrant issued under this section.

PART V

DIRECTOR'S ORDERS AND ADMINISTRATIVE PENALTIES
Orders
Determination of applicable standard
21.  (1)  For the purposes of determining whether an accessibility standard applies to a person or organization, a director may order that,

(a) the person or organization be treated as being part of a particular industry, sector of the economy or class of persons or organizations; and

(b) two or more persons or organizations be treated as one person or organization.

Same
(2)  One of the circumstances in which a director may make an order under subsection (1) is where a person or organization has organized his, her or its businesses, activities or undertakings in a particular manner and the intent or effect of doing so is to permit the person or organization not to comply with a particular accessibility standard or to otherwise defeat the purposes of this Act.

Compliance order, reporting requirements
(3)  If a director concludes that a person or organization has contravened section 14 or 17, the director may, by order, require the person or organization to do any or all of the following:

1. File an accessibility report that complies with the requirements under this Act within the time specified in the order. 

2. Provide the director with such reports or information as may be required under section 17 within the time specified in the order.

3. Subject to subsection (6), pay an administrative penalty in accordance with the regulations.

Same, standards and regulations
(4)  If a director concludes that a person or organization has contravened a provision of an accessibility standard or of any other regulation, the director may, by order, require the person or organization to do either or both of the following:

1. Comply with the accessibility standard or other regulation within the time specified in the order. 

2. Subject to subsection (6), pay an administrative penalty in accordance with the regulations.

Failure to comply with previous order
(5)  If a person or organization fails to comply with an order made under paragraph 1 or 2 of subsection (3) or under paragraph 1 of subsection (4) within the time specified in the order and no appeal of the order is made within the time specified in the order, a director may, subject to subsection (6), make an order requiring the person or organization to pay an administrative penalty in accordance with the regulations.

Administrative penalties
(6)  An administrative penalty may be ordered under this section for one or more of the following purposes:

1. To encourage compliance with this Act or with an order made under this Act.

2. To prevent a person or organization from deriving, directly or indirectly, any economic benefit as a result of a contravention of this Act or the regulations.

3. To recover the costs of enforcing this Act and the regulations against the person or organization that is required to pay the administrative penalty.

Content of order
(7)  An order under this section shall, 

(a) in the case of an order under subsection (1), inform the person or organization of the nature of the order and of the reasons for the order;

(b) in the case of an order under subsections (3), (4) and (5),

(i) contain a description of the contravention to which the order relates and, in the case of an order under subsection (5), identify the previous order to which that order relates, and

(ii) specify the time within which the person or organization must comply with the order; and

(c) inform the person or organization of the right to appeal the order to the Tribunal under section 27 and specify the time for giving notice of appeal.

Notice of order
22.  (1)  A director shall not make an order under section 21 unless, before doing so, he or she gives notice of the order to the person or organization that is the subject of the proposed order and gives the person or organization an opportunity to make submissions with respect to the proposed order in accordance with this section.

Content of notice
(2)  The notice shall inform the person or organization,

(a) of the nature of the order that the director proposes to make;

(b) of the right of the person or organization to make written submissions to the director explaining the alleged failure to comply; and 

(c) of the time within which the submissions must be made.

Written submissions
(3)  The person or organization that receives notice under this section may make written submissions to the director to explain any alleged contravention of section 14 or 17, of an accessibility standard or of any other regulation within 30 days of the day notice is received or within such further time as may be specified in the notice.

Enforcement of administrative penalties
23.  (1)  If a person or organization fails to comply with an order to pay an administrative penalty within the time specified in the order and no appeal of the order is made within the time specified in the order, the order may be filed with a local registrar of the Superior Court of Justice and may be enforced as if it were an order of the court.

Same
(2)  Section 129 of the Courts of Justice Act applies in respect of an order filed with the Superior Court of Justice under subsection (1) and, for the purpose, the date on which the order is filed shall be deemed to be the date of the order.

Failure to pay after appeal
(3)  Subsections (1) and (2) apply with necessary modifications to an order of the Tribunal requiring a person or organization to pay an administrative penalty.

Stay where appeal
(4)  If a person or organization gives notice of appeal of an order to pay an administrative penalty within the time specified in the order, the requirement to pay is stayed until the disposition of the appeal.

No hearing required prior to order
24.  A director is not required to hold a hearing or to afford a person or organization an opportunity for a hearing before making an order under section 21.

Order varied, etc.
25.  A director may, by order, vary or revoke an order made under section 21.

PART  VI

APPEALS TO TRIBUNAL
Designation of tribunals
26.  (1)  The Lieutenant Governor in Council shall, by regulation, designate one or more tribunals for the purposes of this Act.

Responsibility of tribunals
(2)  Each tribunal designated under subsection (1) shall be responsible for hearing such matters arising under this Act as are specified in the designation.

Appeals to Tribunal
27.  (1)  A person or organization that is the subject of an order made by a director under section 21, 25 or subsection 33 (8) may appeal the order to the Tribunal within the time period specified in the order. 

Filing fee
(2)  A person or organization that appeals an order to the Tribunal shall pay the prescribed filing fee.

Hearing
(3)  The Tribunal shall hold a written hearing with respect to an appeal under subsection (1) unless a party satisfies the Tribunal that there is good reason to hear oral submissions.

Panels 
(4)  Despite the requirement of any other Act, the chair of the Tribunal may appoint a panel of one or more persons to hold hearings under this Act in the place of the full Tribunal and the panel has all the powers and duties of the Tribunal under this Act.

Parties to appeal
(5)  The parties to an appeal to the Tribunal are,

(a) the person or organization that made the appeal to the Tribunal;

(b) the director who made the order; and

(c) any other person or organization that the Tribunal considers necessary for the proper conduct of the hearing.

Order of Tribunal
(6)  After holding a hearing into the matter, the Tribunal may confirm, vary or rescind an order of the director.

Mediation
28.  With the consent of the parties, the Tribunal may attempt to effect a settlement of all or part of matters that are the subject of an appeal by mediation.

PART VII


MUNICIPAL ACCESSIBILITY ADVISORY COMMITTEES
Accessibility advisory committees
29.  (1)  The council of every municipality having a population of not less than 10,000 shall establish an accessibility advisory committee or continue any such committee that was established before the day this section comes into force. 

Small municipalities
(2)  The council of every municipality having a population of less than 10,000 may establish an accessibility advisory committee or continue any such committee that was established before the day this section comes into force. 

Members
(3)  A majority of the members of the committee shall be persons with disabilities. 

Duties of committee
(4)  The committee shall,

(a) advise the council about the requirements and implementation of accessibility standards and the preparation of accessibility reports and such other matters for which the council may seek its advice under subsection (5);

(b) review in a timely manner the site plans and drawings described in section 41 of the Planning Act that the committee selects; and

(c) perform all other functions that are specified in the regulations. 

Duty of council
(5)  The council shall seek advice from the committee on the accessibility for persons with disabilities to a building, structure or premises, or part of a building, structure or premises,

(a) that the council purchases, constructs or significantly renovates;

(b) for which the council enters into a new lease; or

(c) that a person provides as municipal capital facilities under an agreement entered into with the council in accordance with section 110 of the Municipal Act, 2001. 

Supplying site plans
(6)  When the committee selects site plans and drawings described in section 41 of the Planning Act to review, the council shall supply them to the committee in a timely manner for the purpose of the review. 

Joint committees
(7)  Two or more municipalities may, instead of each establishing their own accessibility advisory committee, establish a joint accessibility advisory committee.

Application
(8)  Subsections (3) to (6) apply with necessary modifications to a joint accessibility advisory committee.

PART VIII ADMINISTRATION
Directors
30.  (1)  The Minister shall appoint one or more directors for the purposes of this Act and the regulations. 

Responsibility
(2)  A director is responsible for the application of all or any part of this Act and of the regulations with respect to any class of persons or organizations specified in the director's appointment.

Powers and duties
(3)  A director shall perform such duties and exercise such powers as may be specified in this Act or the regulations, subject to such conditions and restrictions as may be set out in the appointment.

Delegation
(4)  A director may, in writing, authorize any person to exercise any power or perform any duty of the director, subject to such conditions and restrictions as may be set out in the authorization.

Same
(5)  An authorization under subsection (4) may authorize an inspector appointed under this Act and named in the authorization to make orders under subsections 21 (3) and (4). 

No liability
(6)  No action or other proceeding for damages shall be instituted against a director or a person authorized to exercise a power of a director under subsection (4) for any act done in good faith in the execution or intended execution of the person's power or duty or for any alleged neglect or default in the execution in good faith of the person's power or duty.

Accessibility Standards Advisory Council
31.  (1)  The Minister shall establish a council to be known in English as the Accessibility Standards Advisory Council and in French as Conseil consultatif des normes d'accessibilité.

Members
(2)  A majority of the members of the Council shall be persons with disabilities. 

Remuneration and expenses
(3)  The Minister may pay the members of the Council the remuneration and the reimbursement for expenses that the Lieutenant Governor in Council determines. 

Duties
(4)  At the direction of the Minister, the Council shall advise the Minister on,

(a) the process for the development of accessibility standards and the progress made by standards development committees in the development of proposed accessibility standards and in achieving the purposes of this Act; 

(b) accessibility reports prepared under this Act;

(c) programs of public information related to this Act; and

(d) all other matters related to the subject-matter of this Act that the Minister directs. 

Reports
(5)  The Council shall give the Minister such reports as the Minister may request. 

Accessibility Directorate of Ontario
32.  (1)  The directorate known in English as the Accessibility Directorate of Ontario and in French as Direction générale de l'accessibilité pour l'Ontario is continued.

Employees
(2)  Such employees as are necessary for the proper conduct of the Directorate's work may be appointed under the Public Service Act.

Functions of Directorate
(3)  At the direction of the Minister, the Directorate shall,

(a) advise the Minister with respect to the establishment and composition of standards development committees and with respect to the standards development process established under section 9;

(b) prepare training material for members of the standards development committees and guidelines and other reference material that may be used in preparing proposed accessibility standards;

(c) advise the Minister as to the form and content of accessibility reports and as to the method of reviewing the reports and enforcing the accessibility standards;

(d) consult with persons and organizations required to prepare accessibility reports under this Act on the preparation of their reports;

(e) conduct research and develop and conduct programs of public education on the purpose and implementation of this Act;

(f) examine and review accessibility standards and advise the Minister with respect to their implementation and effectiveness;

(g) support the Accessibility Standards Advisory Council and consult with it; 

(h) examine and review Acts and regulations and any programs or policies established by Acts or regulations and make recommendations to the Minister for amending them or adopting, making or establishing new Acts, regulations, programs or policies to improve opportunities for persons with disabilities; and

(i) carry out all other duties related to the subject-matter of this Act that the Minister determines. 

PART  IX

INCENTIVE AGREEMENTS
Agreements
33.  (1)  If the Minister believes it is in the public interest to do so, the Minister may enter into agreements under this section with any person or organization required under this Act to comply with an accessibility standard, in order to encourage and provide incentives for such persons or organizations to exceed one or more of the requirements of the accessibility standards.

Content of agreements
(2)  A person or organization who enters into an agreement with the Minister under this section shall undertake to exceed one or more of the requirements of an accessibility standard applicable to that person or organization and to meet such additional requirements as may be specified in the agreement, within the time period specified in the agreement, in relation to accessibility with respect to,

(a) goods, services and facilities provided by the person or organization;

(b) accommodation provided by the person or organization; 

(c) employment provided by the person or organization; and

(d) buildings, structures or premises owned or occupied by the person or organization.

Exemptions and other benefits
(3)  In consideration for the undertaking referred to in subsection (2), the Minister may, in an agreement under this section, grant such benefits as may be specified in the agreement to the person or organization who gave the undertaking and may exempt the person or organization from,

(a) the requirement of filing an accessibility report under section 14 or such part of the report as may be specified in the agreement; and

(b) any obligation to file or submit information, documents or reports to a director or to the Minister that is required by regulation and referred to in the agreement. 

Same
(4)  An exemption under subsection (3) may be granted for the period of time specified in the agreement.

Other reporting requirements
(5)  An agreement made under this section may specify such reporting requirements as may be agreed to by the parties instead of those required by this Act or the regulations.

Enforcement of agreement
(6)  The Minister may appoint an inspector for the purposes of determining whether the person or organization has failed to comply with the accessibility requirements of the agreement.

Application
(7)  Sections 18, 19 and 20 apply with necessary modifications to an inspection carried out for the purposes of determining whether a person or organization has failed to comply with the accessibility requirements of an agreement entered into under this section.

Director's order
(8)  A director who concludes that a person or organization has failed to comply with the accessibility requirements of an agreement entered into under this section may, by order, require a person or organization to do either or both of the following:

1. Comply with the requirements of the agreement within the time period specified in the order.

2. Pay an administrative penalty in accordance with the regulations.

Application
(9)  Subsections 21 (5), (6) and (7) and sections 22, 23, 24 and 25 apply with necessary modifications to an order made under subsection (8).

Alternative remedy
(10)  Nothing in this section affects any remedy available at law to the Minister for breach of the agreement.

PART  X

GENERAL
Delegation of Minister's powers
34.  The Minister may delegate any of his or her powers under this Act to a director, whether or not the director is an employee of the Ministry, or to such employees of the Ministry as may be named in the delegation.

Document formats
35.  (1)  Despite any requirement in this Act that a notice, order or other document given or made by the Minister, a director or the Tribunal be in writing, if a request is made by or on behalf of a person with disabilities that the notice, order or document be provided in a format that is accessible to that person, the notice, order or document shall be provided in such a format.

Same
(2)  A notice, order or other document provided to a person with disabilities under subsection (1) shall be provided within a reasonable time after the request is made.

Confidentiality
36.  (1)  Any person exercising any power or carrying out any duties related to the administration or enforcement of this Act and the regulations may disclose information, including personal information, in order to exercise those powers or carry out those duties as may be required in connection with the administration of this Act and the regulations.

Definition
(2)  In subsection (1),

"personal information" means personal information as defined in subsection 2 (1) of the Freedom of Information and Protection of Privacy Act. 

Service
37.  (1)  Any notice given under section 22 or 33 and any order made under section 21, 25, 27 or 33 shall be given or served only,

(a) by personal delivery;

(b) by a method of delivery by mail that permits the delivery to be verified; or

(c) by telephonic transmission of a facsimile of the document or by electronic mail if the person is equipped to receive such transmissions or mail.

Personal delivery to various entities
(2)  Service by personal delivery of a notice or order referred to in subsection (1) shall be delivered, 

(a) in the case of service on a municipal corporation, to the mayor, warden, reeve or other chief officer of the municipality or to the clerk of the municipality; 

(b) in the case of service on a corporation other than a municipal corporation, to a director or officer of the corporation or to a manager, secretary or other person apparently in charge of a branch office of the corporation; 

(c) in the case of service on a partnership, to a partner or person apparently in charge of an office of the partnership; and

(d) in the case of service on any other organization, to a person apparently in charge of an office or of any place at which the organization carries on business.

Deemed service
(3)  If service is made by mail, the service shall be deemed to be made on the third day after the day of mailing unless the person on whom service is being made establishes that the person did not, acting in good faith, through absence, accident, illness or other cause beyond the person's control, receive the notice or order until a later date. 

Same
(4)  A document that is served by a means described in clause (1) (c) on a Saturday, Sunday or a public holiday or on any other day after 5 p.m. shall be deemed to have been served on the next day that is not a Saturday, Sunday or public holiday. 

Exception
(5)  Despite subsection (1), the Tribunal may order any other method of service it considers appropriate in the circumstances. 

Offences
38.  (1)  A person is guilty of an offence who,

(a) furnishes false or misleading information in an accessibility report filed with a director under this Act or otherwise provides a director with false or misleading information;

(b) fails to comply with any order made by a director or the Tribunal under this Act; or

(c) contravenes subsection 20 (8) or subsection (2).

Same, intimidation
(2)  No person shall intimidate, coerce, penalize or discriminate against another person because that person,

(a) has sought or is seeking the enforcement of this Act or of a director's order made under this Act;

(b) has co-operated or may co-operate with inspectors; or

(c) has provided, or may provide, information in the course of an inspection or proceeding under this Act.

Penalties
(3)  Every person who is guilty of an offence under this Act is liable on conviction,

(a) to a fine of not more than $50,000 for each day or part of a day on which the offence occurs or continues to occur; or 

(b) if the person is a corporation, to a fine of not more than $100,000 for each day or part of a day on which the offence occurs or continues to occur.

Duty of director or officer
(4)  Every director or officer of a corporation has a duty to take all reasonable care to prevent the corporation from committing an offence under this section.

Offence
(5)  Every director or officer of a corporation who has a duty under subsection (4) and who fails to carry out that duty is guilty of an offence and on conviction is liable to a fine of not more than $50,000 for each day or part of a day on which the offence occurs or continues to occur.

Conflict
39.  If a provision of this Act, of an accessibility standard or of any other regulation conflicts with a provision of any other Act or regulation, the provision that provides the highest level of accessibility for persons with disabilities with respect to goods, services, facilities, employment, accommodation, buildings, structures or premises shall prevail.

Regulations
40.  (1)  The Lieutenant Governor in Council may make regulations,

(a) governing the time-frames for the development of proposed accessibility standards by standards development committees established under section 8, for the implementation of accessibility standards and for the review of those standards and providing different time-frames for different accessibility standards relating to different industries, sectors of the economy or classes of persons or organizations;

(b) governing reports or information to be provided to a director for the purposes of this Act and requiring persons or organizations to provide such information;

(c) governing accessibility reports, including the preparation of such reports;

(d) respecting the manner in which accessibility reports shall be made available to the public and requiring persons and organizations to make the reports available in a prescribed manner;

(e) prescribing the times at which accessibility reports shall be filed with a director, including prescribing different times for different classes of persons and organizations;

(f) prescribing the information to be included in accessibility reports, including prescribing different information to be included in reports prepared by different classes of persons and organizations;

(g) governing the appointment and qualifications of inspectors appointed under section 18;

(h) governing director's orders made under Part V of this Act;

(i) governing the administrative penalties that a director may require a person or organization to pay under this Act and all matters necessary and incidental to the administration of a system of administrative penalties under this Act;

(j) designating one or more tribunals for the purposes of this Act and respecting the matters that may be heard by each designated tribunal;

(k) prescribing the filing fee for filing an appeal to the Tribunal and respecting the payment of the fee including prescribing the person or entity to which the fee shall be paid; 

(l) governing mediations conducted by the Tribunal under section 28 including prescribing any fees relating to the mediation process and requiring persons to pay the fees;

(m) specifying additional functions of municipal accessibility advisory committees for the purposes of clause 29 (4) (c);

(n) respecting what constitutes a significant renovation for the purposes of clause 29 (5) (a) and what constitutes a new lease for the purposes of clause 29 (5) (b);

(o) respecting the powers of a director;

(p) governing agreements made under section 33;

(q) defining the terms "accessibility" and "services" for the purposes of this Act and of the regulations;

(r) exempting any person or organization or class thereof or any building, structure or premises or class thereof from the application of any provision of this Act or the regulations;

(s) prescribing or respecting any matter that this Act refers to as a matter that the regulations may prescribe, specify, designate, set or otherwise deal with;

(t) respecting any transitional matters necessary for the effective implementation of this Act and the regulations;

(u) respecting any matter necessary to the enforcement and administration of this Act.

Administrative penalties
(2)  A regulation under clause (1) (i) may,

(a) prescribe the amount of an administrative penalty or provide for the determination of the amount of the penalty by prescribing the method of calculating the amount and the criteria to be considered in determining the amount;

(b) provide for different amounts to be paid, or different calculations or criteria to be used, depending on the circumstances that gave rise to the administrative penalty or the time at which the penalty is paid;

(c) provide for the payment of lump sum amounts and of daily amounts, prescribe the circumstances in which either or both types of amounts may be required; 

(d) prescribe the maximum amount that a person or organization may be required to pay, whether a lump-sum amount or a daily amount, and, in the case of a daily amount, prescribe the maximum number of days for which a daily amount may be payable;

(e) specify types of contraventions or circumstances in respect of which an administrative penalty may not be ordered;

(f) prescribe circumstances in which a person or organization is not required to pay an administrative penalty ordered under this Act;

(g) provide for the form and content of an order requiring payment of an administrative penalty and prescribe information to be included in the order;

(h) provide for the payment of administrative penalties, prescribe the person or entity to which the penalty is to be paid and provide for the investment of money received from administrative penalties, including the establishment of a special fund, and the use of such money and interest earned thereon;

(i) prescribe procedures relating to administrative penalties.

Classes
(3)  A regulation under this section may create different classes of persons or organizations or of buildings, structures or premises and, without limiting the generality of this power, may create classes with respect to any attribute, quality or characteristic or any combination of those items, including,

(a) the number of persons employed by persons or organizations or their annual revenue;

(b) the type of industry in which persons or organizations are engaged or the sector of the economy of which persons or organizations are a part;

(c) the size of buildings, structures or premises.

Same
(4)  A regulation under this section may define a class to consist of one person or organization or to include or exclude a person or organization having the same or different attributes, qualities or characteristics.

Same
(5)  A regulation under this section may impose different requirements, conditions or restrictions on or in respect of any class.

Scope
(6)  A regulation under this section may be general or specific in its application and may be limited as to time and place.

PART XI

REPEAL, COMMENCEMENT  AND SHORT TITLE
Repeal of Ontarians with Disabilities Act, 2001
41.  (1)  The Ontarians with Disabilities Act, 2001, as amended by the Statutes of Ontario, 2002, chapter 17, Schedule C, section 18, is repealed on a day to be named by proclamation of the Lieutenant Governor.
Same
(2)  Any proclamation under subsection (1) may apply to the whole or any part, section or subsection of the Ontarians with Disabilities Act, 2001, and proclamations may be issued at different times with respect to any part, section or subsection of the Ontarians with Disabilities Act, 2001.
Commencement
42.  (1)  This section and section 43 come into force on the day this Act receives Royal Assent.
Same
(2)  Sections 1 to 41 come into force on a day to be named by proclamation of the Lieutenant Governor.
Short title
43.  The short title of this Act is the Accessibility for Ontarians with Disabilities Act, 2004.
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1. INTRODUCTION

The ODA Committee is a province-wide, grassroots, voluntary, non-partisan coalition of individuals and over 100 community organizations organised in 23 regions of Ontario. Founded in late 1994, we have united to achieve a barrier-free Ontario for all persons with disabilities through the prompt passage of a strong, effective Ontarians with Disabilities Act. We include over 100 organizational members and many individual members, both with and without disabilities. We have extensive experience and expertise with the wide range of disabilities. Through our volunteer efforts we have brought our message to the Ontario Government, the

opposition parties, the public and the media. Our activities are amply documented on our website whose address is listed above.

2. OUR INTEREST IN THE BUILDING CODE REVIEW

For over seven years the ODA Committee has led the charge to achieve a barrier-free Ontario for persons with disabilities through the enactment of strong and effective new provincial legislation. Your review of the Ontario Building Code's disability accessibility provisions addresses directly a range of some of the barriers which we had addressed in connection with the Ontarians with Disabilities Act, namely barriers to access to buildings and properties. To the extent that the Ontarians with Disabilities Act 2001, passed by the Legislature last December, may not sufficiently and effectively address those barriers, and to the extent that they could be addressed within the potential purview of the Ontario Building Code, we have a direct and strong interest in such legislation.

3. THIS CONSULTATION ON THE BUILDING CODE

During the Harris Government's first term, your Ministry circulated an earlier discussion paper on the building Code which was about going back to basics. It proposed, among other things, that the Government consider cutting back on the disability access provisions of the Building Code. At that time, the ODA Committee, among others, went public to object to that counterproductive proposal being placed on the table for discussion. It was a potentially huge step backwards.

As a result of the various objections from various corners including ours, the Government withdrew that proposal at that time. We are appreciative that your new Consultation Paper assures as follows: "The government also commits that no existing disabled access requirements in the Building Code will be reduced."

We appreciate that the Government is now at last undertaking a review of the Building Code's accessibility provisions. We also appreciate that your Consultation Paper echoes a number of

important themes which the ODA Committee has emphasised since we were formed in 1994.

People with disabilities have been waiting a long time for this Building Code review. It was promised over three years ago. That commitment was given when then Citizenship Minister Isabel Basset introduced Bill 83 into the Ontario Legislature, the Government's 3 page initial draft Ontarians with Disabilities Act, since withdrawn. Minister Basset gave the following commitment on behalf of the Government in the Legislature on November 23, 1998:

"And the Ministry of Municipal Affairs and Housing will consult with organizations representing persons with disabilities, municipalities, as well as the home-building and development industries, to identify priorities for improving barrier-free design standards in the Ontario Building Code."

4. OUR RECOMMENDATIONS

The Ontarians with Disabilities Act 2001, enacted last fall, did not incorporate many of the important recommendations that we and many others made to the Ontario Government in connection with that legislation. Many of those recommendations are relevant to the removal and prevention of barriers to full accessibility to buildings and properties.

Because of the limited time available to make submissions to your consultation, we propose to re-submit to you the main briefs that the ODA Committee has presented to the Ontario Government in connection with the Ontarians with Disabilities Act. We urge you to review these and to implement any and all recommendations to the extent that they can apply to access to buildings and properties.

We will forward to you in separate emails the following materials:

1. The 11 principles for the Ontarians with Disabilities Act, which the Ontario Legislature unanimously adopted by resolution on October 29, 1998. We recommend that any amendments to the Building Code fully implement those principles to the extent that they relate to accessibility of buildings and properties.

All ODA Committee members endorse these principles. In addition to their unanimous adoption by the Legislature, they have been adopted by resolution by a good number of municipal councils around Ontario. These resolutions are posted on our website at:

http://www.odacommittee.net/resolutions.html

2. The ODA Committee's 1998 Brief to the Ontario Legislature on the ODA. It includes a blueprint for the ODA, on which you can draw in devising building Code amendments. It also includes an extensive catalogue in Appendix 1 of many barriers facing persons with disabilities that we have heard about from our members. These barriers include barriers to access to buildings and properties which the Building Code could and should address;

3. The ODA Committee's 2001 Brief to the Standing Committee of the Ontario Legislature on Finance and Economic Affairs on Bill 125, the proposed Ontarians with Disabilities Act. Our analysis of Bill 125 as initially drafted and our recommendations for amendments included in that brief and its appendices can inform your review of the Building code. To the extent that they can be used to address barriers to access to buildings and properties, we recommend them to you. You can find the text of the original Bill 125 on our website, along with a great deal of background material.

4. We also submit for your consideration all of the oral presentations made on Bill 125 to the Standing Committee on Finance and Economic Affairs made by various individuals and organizations. In so doing, we do not purport to endorse all of these. However, we believe it is very important for you to take them into account. Individuals and organizations across Ontario put an extraordinary effort into bringing their views to the attention of the Standing Committee. despite the lack of sufficient notice of these hearings to enable persons with disabilities to fully participate in them.

Instead of emailing these transcripts to you, you can review the transcript of all of the oral presentations to the Standing Committee by visiting the ODA Committee's website. To see all the transcripts of the public hearings on the ODA bill, go to:

http://www.odacommittee.net/ODA_Bill_125_hansard26.html

Nov. 29, 2001 - Procedural Issues

http://www.odacommittee.net/ODA_Bill_125_hansard27.html

November 30, 2001 - Ottawa hearings

http://www.odacommittee.net/ODA_Bill_125_hansard28.html

December 3, 2001 - Windsor hearings

http://www.odacommittee.net/ODA_Bill_125_hansard29.html

December 4, 2001 - Toronto hearings

http://www.odacommittee.net/ODA_Bill_125_hansard30.html

December 5, 2001 - Toronto hearings

http://www.odacommittee.net/ODA_Bill_125_hansard31.html

December 6, 2001 - Thunder Bay hearings

http://www.odacommittee.net/ODA_Bill_125_hansard32.html

December 7, 2001 - Sudbury hearings

http://www.odacommittee.net/ODA_Bill_125_hansard33.html

December 11, 2001 - Clause-By-Clause Debate and Votes on Amendments http://www.odacommittee.net/ODA_Bill_125_hansard34.html

To read the entire presentation made on behalf of the ODA Committee in Toronto, visit:

http://www.odacommittee.net/ODA_Bill_125_news11.html

5. You should also review and take into account the written briefs which were submitted to that Standing Committee, to the extent that their contents apply to barriers to access to buildings and properties. To assist you with this, we will email to you in two large messages all of the briefs that the Standing Committee received in electronic form on Bill 125. The Standing Committee's clerk was kind enough to provide these to us in electronic form. We also ask you to review the briefs which the Standing Committee received in hard copy form only. To obtain these, please contact:

Ms Susan Sourial 

Clerk of the Standing Committee on Finance and Economic Affairs 

Standing Committees Branch 

Room 1405, Whitney Block 

Queen's Park Toronto ON M7A 1A2 

Tel: (416) 325‑7352

The Standing Committee's staff prepared a very helpful 75-page analysis of all the recommendations that the Standing Committee received. We recommend that you review this. You can obtain it from Ms. Sourial or download it from our website.

5. IMPORTANT THEMES IN OUR RECOMMENDATIONS

Without limiting the full range of information and recommendations included in our briefs and other materials that we are sending to you, we particularly bring to your attention these important themes in our own recommendations:

(a) Consultation Process

We recommend that you convene public hearings, public forums or public round-table discussions to further address barriers to access to buildings and properties. The avenue of written submissions that you have provided, while helpful, itself imposes barriers in the path of those who cannot used the written medium. It does not provide a chance for all stake-holders, including persons with disabilities, to exchange ideas face-to-face, and find common ground. Moreover, this Building Code review was not sufficiently publicized. We fear that many who are interested in this topic may not have had the chance to participate. For our part, we have tried to publicize this consultation process via our Email list and website. We recommend that any consultations be open, accessible and barrier-free.

In this regard we bring to your attention certain statements made on behalf of the Ontario Government during the debates over Bill 125, the proposed Ontarians with Disabilities Act, last fall. Those statements should apply equally to your Government's review of the Ontario Building Code.

During Second Reading Debate on Bill 125, Citizenship Minister Cam Jackson stated: "The most valuable lesson I learned was how powerful change could occur if the disabilities community was front and centre, was listened to, was asked for their input and it was acknowledged and acted upon. It sounds simple, but you'd be amazed how many communities don't even consider doing it." (Hansard November 8, 2001)

Along the same lines, Conservative MPP Frank Mazzilli said this on the second day of that Second Reading Debate: "There are always issues when there's new construction, something that's overlooked, and I've got to tell you when something is overlooked it's embarrassing. It's embarrassing for the designers and it's embarrassing for the municipal and provincial governments that may have provided the funding to build those structures that something in the design stage was overlooked. Why was it overlooked? It was overlooked exactly because the disability community was not at the table overseeing the original design; something that they would have noticed right away and said, "This doesn't work." This second-floor issue, this elevator, the height of these buttons, all of those issues that became embarrassing to people were things that, had the input been there right from the start, would not have occurred.

The other thing is that having the disability community at the table overlooking everything at first will actually be cost-effective, because, as I've said, on some embarrassing issues it's not an issue of money; they've obviously been overlooked. You end up going back and redoing things. We all know that in construction when you have to go back and redo something that was done two weeks ago, that is brand new, you're effectively being inefficient and wasting taxpayers' money. The disabled community being at the table making those recommendations right from the start will in fact save taxpayers' money." (Hansard November 19, 2001)

Similarly, the Citizenship Minister said during the debate over his time allocation motion regarding Bill 125: "It is my firm belief that any policy or law will work much better when the very people it affects are directly involved and are working with it on a daily basis. Persons with disabilities understand the barriers that they are struggling with and confront on a daily basis. Their knowledge and their experience is the single most important contribution to our understanding of these necessary reforms." (Hansard November 21, 2001)

During that same debate, Conservative MPP Diane Cunningham stated: "Disabled people want to be involved in decisions regarding themselves. ...Giving persons with disabilities a role to play in decision-making that affects them is extremely important. It's a powerful tool, it's a tool for change and it's long overdue. ... People should be at the table with regard to actions that regard them." (Hansard, November 21, 2001)

Similarly, Citizenship Minister Jackson stated during Second Reading Debate on Bill 125, in terms that apply identically here: "We need the disabilities community to come to the table and say, "These are the standards. These are the barriers we face every day." I don't face them. Why would I, as minister, sit there and say, "That sounds reasonable to me. A 36-inch-wide door? I guess that sounds fine." What's the difference between that and a 32-inch door? Don't say four inches. The difference is that you won't be able to manoeuvre a wheelchair or a mobile scooter or whatever." (November 8, 2001)

In affording the disability community input into standards to be set, the ODA Committee believes that there must be a real and meaningful avenue for all to have their say, not just a chosen few. On this theme, Citizenship Minister Jackson made a statement echoing this during Second reading debate regarding Bill 25 which applies equally to the Ontario Building Code: "The disabilities community has many members who deserve a voice. There are many people in the disabilities community who deserve a voice on these issues. One person alone cannot represent the entire disabilities community. There are many voices, many needs and many unique challenges facing a broad range of citizens of all ages who are challenged by their disabilities." (Hansard November 8, 2001)

(b) Examine Building Codes in Other Jurisdictions

As part of this consultation process, it would be very helpful if you could collect together disability access provisions from other jurisdictions, including those in effect in the US, Australia and elsewhere. If you release these along with an analysis of these, the public including persons with disabilities could give input on the options that you have brought together.

(c) Goal of Building Code Disability Provisions Should Explicitly Be Achievement of Barrier-Free Province

The Building Code should provide that the goal of its disability access provisions is the achievement of a barrier-free Ontario. All reforms to these provisions should be aimed at effectively achieving this goal in relation to access to buildings and properties.

Our recommendation draws upon the Ontario Government's major commitment to persons with disabilities in its November 1, 2001 "Vision Statement" and in other statements made by the Government in connection with the Ontarians with Disabilities Act.

The government's November 1, 2001 "Vision Statement" states: "We will move steadily towards a province in which no new barriers to persons with disabilities are created and existing ones are removed." The Government's "Independence and Opportunity" Framework for Change policy statement on November 5, 2001 states: "We envision an Ontario where persons with disabilities can experience the same fullness of opportunity as all Ontarians. We envision an Ontario where persons with disabilities can get into and around their community safely; attend and participate in a town council meeting; get to a job that nurtures their skills; and live as independently as possible." For the ODA Committee's part, we would speak of living independently, not merely living "as independently as possible."

Along the same lines, Citizenship Minister Jackson stated during the Second Reading debate: "When I talked to these individuals and listened to what they wanted to see happen in our province, it occurred to me that we really share the same vision and the same goals, and we know we can get to the same outcomes. Simply put, they wanted legislation that would do two things: create no new barriers in our province and have a plan whereby we would be able to systematically go back and remove all the existing barriers in our province. Those very simply were the two things they said we needed to have in this legislation." (Hansard November 8, 2001) Similarly, on the third day of Second Reading Debate, Conservative MPP Julia Munro stated: "No one can quarrel with the goal: an Ontario in which no new barriers to persons with disabilities are created, and where existing ones are removed. That's where we're headed." (Hansard November 20, 2001)

(d) Apply Code to All Disabilities and All Barriers to Access to Buildings and Properties

The Building Code's disability access provisions should be expanded to address removal and prevention of all barriers to access to buildings and properties by persons with all kinds of disabilities, be the disability physical, mental or sensory, be the disability visible or invisible. The Code should address all barriers to access to such properties, and not be limited to physical barriers alone.

(e) Address Mandatory Barrier Removal as Well as Barrier Prevention

In addition to prevention of future barriers in new construction, the Building Code should be expanded to provide for a gradual, mandatory process for the removal of existing barriers to access to buildings and properties along reasonable time lines, consistent with reasonable available resources. This should apply to buildings and properties in all sectors which are open to the public, not just those in the public sector.

Removal of existing barriers should not necessarily depend on the undertaking of renovations. For example, there is no reason why an existing building that has an elevator should not have Braille markings added to its elevator buttons along reasonable time lines, whether or not the building is renovated. Another simple, obvious example of a readily removal barrier, which the ODA Committee believes need not await renovations, was referred to by Conservative MPP toby Barrett during the first day of Second Reading debate in the Legislature on Bill 125 on November 8, 2001, when he stated:

"I think of the example of the step in front of so many stores and commercial establishments. In the first place, usually, through design a step like that need not be built. By and large, it's fairly simple to take out a concrete step and redesign the doorway. You have an accessible commercial establishment and the proprietors of that store have access to a new cadre of customers."

Along these lines, the Ontario Government's "Framework for Change" document stated:

"More than 20,000 retail businesses in Ontario can, for a modest cost, remove a front step - a barrier that persons with disabilities, mothers with strollers and seniors encounter every day. This small measure, along with other simple changes, could have an immense impact on the ease and independence of persons with mobility disabilities."

(f) Ensure Persons with Disabilities have a Direct Say in Accessibility Standards

The Building Code should provide a mechanism for ensuring that the broader disability community will have a real and meaningful say in the standards for accessibility to be set under the Building Code now and in the future. In this regard we again refer you to the statements made on behalf of the Ontario Government, set out above, on the importance of having persons with disabilities at the table. We also note by comparison that s. 23(2) of the new Ontarians with Disabilities Act 2001 provides:

(2) The Lieutenant Governor in Council shall not make a regulation under subsection (1) until it has published a draft of it in The Ontario Gazette and allowed interested persons a reasonable opportunity to make comments on the draft to the Accessibility Directorate of Ontario.

We note as well that s. 4 of that Act provides:

4. (1) In consultation with persons with disabilities and others, the Government of Ontario shall develop barrier-free design guidelines to promote accessibility for persons with disabilities to buildings, structures and premises, or parts of buildings, structures and premises, that the Government purchases, enters into a lease for, constructs or significantly renovates after this section comes into force.

We point you to our 2001 brief on Bill 125 for our recommendations on how that kind of process can and should be legislatively improved.

(g) Enforcement and Remedies

We recommend that any legislation providing for removal and prevention of barriers facing persons with disabilities should have effective enforcement mechanisms and effective remedies against those who break the law.

(h) Availability of Building Code to the Public

The Ontario Government should take steps to ensure that the Building Code and its disability access provisions are made readily and easily available to the public at no charge. Both persons with disabilities and builders should be able to quickly and easily get copies of these, so they will know what the Code provides. This information should be available in alternative formats to ensure its full accessibility.

6. Conclusion

We would be pleased to provide any additional help to ensure that Ontario has strong and effective legislation to achieve a barrier-free province for all persons with disabilities including an improved Building Code.
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INTRODUCTION 
The new Ontario Government has launched public consultations on how to strengthen the Ontarians with Disabilities Act 2001, passed by the previous Government, to make it strong and effective. We understand that the new Government is particularly interested in identifying initial actions that can be taken quickly, to begin the process of strengthening the ODA, and thereby to now accelerate the process of removing and preventing barriers against persons with disabilities. This includes ideas for actions that can be undertaken promptly, and that will involve little or no cost. 
To help organizations and individuals develop their suggestions for the Ontario Government, the ODA Committee has prepared this Discussion Paper. 

It sets out some options for such initial short-term steps. These ideas come from suggestions from our membership, from the ODA Committee's 1998 Blueprint for a strong, effective Ontarians with Disabilities Act, from our 2001 proposals to the Ontario Legislature to strengthen the previous Government's ODA bill, and from our 2002 proposed Ontario Government Workplan for implementing the current legislation. The ODA Committee had canvassed its membership, including through its website and email list, to gather ideas. 
This Discussion Paper is not meant to be a list of formal, final proposals by the ODA Committee. Rather it is a set of ideas for discussion. We hope that as many individuals and organizations as possible will review these, identify ones they like, suggest improvements to them, suggest other ideas, and indicate their short-run priorities. We emphasize in offering these ideas that these are not meant as the final word in this area, and are not meant as the total list of "fixes" that the current ODA 2001 ultimately requires.
In putting these options forward, we hope to stimulate discussion that will generate even more ideas. We emphasize a few points at the outset. First, this is only a Discussion Paper. The ODA Committee encourages one and all to give us feedback on it to help us formulate more detailed suggestions and priorities. Send us your feedback at the address at the end of this Discussion Paper.
Second, we encourage one and all to give their input directly to the Ontario Citizenship Ministry. 
Third, even though we offer a range of ideas here, the Government will want to know your priorities. Finally, in thinking about these options, and in coming up with additional ones, think of things that will have the greatest impact on achieving a barrier-free province in a practical way that will directly benefit Ontarians with disabilities. 
As mentioned above, the following are only options for immediate action. They are not intended to serve as a list of all the steps that will eventually be needed to make the ODA 2001 strong and effective.
At the end of this Discussion Paper, after the range of options is set out, a background is provided for those seeking more information on the ODA issue. 
OPTIONS FOR SHORT-TERM ACTION 
The following options reflect these themes: 
* These steps can be taken relatively quickly
* They do not involve major new expenditures. 
* They can be taken before the Government decides on all the specific changes it will ultimately make to the ODA.
* They complement and build upon work that has already been done since 2001 on implementing the current bill. 
* They all are consistent with the new Government's election commitments on strengthening the ODA.

Where in the following items it is suggested that the ODA 2001 itself be amended, if the Government does not want to make any initial changes to the Act until it works out all the changes it will ultimately make, it may be able in some cases to pass regulations in the interim, with a view to these being entrenched in the Act. It is preferable in the longer run for major requirements to be included in the Act itself, rather than in regulations. 

In the short term, regulations, where available, may have to make do. 

Also, where it is here suggested that the legislation be amended, it would be helpful if at the least the Government were to announce its intent to make these changes when it later comes forward with its full legislative package, so that the public and stake-holders all know what to expect. 
Strengthen ODA's Purpose 

1. The Government should amend the ODA 2001 to state specifically that its purpose is to achieve a barrier-free Ontario for all persons with disabilities, where persons with disabilities can fully participate in all aspects of Ontario life. Currently, the ODA 2001 merely says its purpose is "to improve opportunities for persons with disabilities and to provide for their involvement in the identification, removal and prevention of barriers to their full participation in the life of the province."
Proclaim Rest of ODA in Force

2. Section 21 of the ODA 2001 should be proclaimed in force. It is the only provision of the ODA 2001 which the previous Government never proclaimed in force. Section 21 imposes a fine on an organization which fails to make an accessibility plan or policy, if the organization is required to do so under the ODA 2001. That provision also makes it an offence for a municipality with a population over 10,000 to fail to establish a disability accessibility advisory committee. While this is only a very limited enforcement mechanism, it will have to suffice in the interim until an effective enforcement mechanism is developed and incorporated in a strengthened ODA over the next months. 
Priority on Barrier-Prevention
3. The Government should develop and pass regulations under the ODA 2001 if possible, or at least announce clear guidelines and policy in the interim, with a view to their ultimately being incorporated as amendments to the ODA, putting detailed requirements into the ODA's provisions that address barrier-prevention in new government capital programs, and that deal with procurement by provincial and municipal governments of goods and services. These would aim to ensure that tax dollars are not used to create new barriers against persons with disabilities. Right now the ODA 2001 has unenforceable provisions that simply require the provincial and municipal levels of government to consider accessibility when new capital programs are undertaken and new goods and services are purchased by these levels of government. Barrier prevention usually costs little if anything. There should be an immediate effort to ensure that no new barriers are created, especially with tax dollars. 
These new regulations or policies should aim to ensure that provincial and municipal Governments shall not purchase goods or services for the use of itself, its employees or the public that create or maintain barriers for persons with disabilities. Where this is not possible because the goods or services are not available in an appropriate form, the Government shall ensure that the benefits of the goods and services are available for persons with disabilities at no extra cost or effort to persons with disabilities. New regulations could, for example, set standards for how an organization such as a provincial ministry or municipal government shall ensure no new barriers in this context, by e.g. providing for procurement procedures that screen for disability barriers. These regulations could also provide for a mechanism for such organizations to make public the procedures they have for this and could provide for reporting on these procedures to the Ontario Accessibility Directorate. The Accessibility Directorate could also make public on its website proposed criteria for barrier-free products and services, after consulting with persons with disabilities. Regulations could provide that provincial capital funding for projects shall be made available only where there is a sufficient barrier-free plan incorporated into the project. Pending the enactment of such regulations or of an amendment to the ODA itself to this effect, the Ontario Government could announce this as a mandatory Government policy. 
Strengthening Accessibility Planning
4. The Government should amend the ODA or pass regulations that could later be incorporated into the ODA, to set specific strengthened requirements for the contents of annual accessibility plans. Currently, the ODA itself gives little direction on what a public sector organization's accessibility plans are required to include. 
For example, new provisions could set out that the purpose of the accessibility plan is to ensure that the organization becomes barrier-free as soon as reasonably possible. For example, as for Ontario Government ministries, the regulations could state that: The accessibility plan that each ministry shall make and implement shall include the comprehensive identification, removal and prevention of barriers to persons with disabilities in the Acts and regulations administered by the ministry and in the ministry's policies, programs, practices and services, as well as the ministry's workplace. The plan shall contain specific action steps and time lines for the identification, removal and prevention of barriers consistent with the requirements set out in the regulations. Except where not practicable, the plan shall specify who is responsible within the ministry for taking actions set out in the plan. The accessibility plan shall include,
(a) a report on the measures the ministry has taken to identify, remove and prevent barriers to persons with disabilities;
(b) whether the Ministry has met its obligations set out in the plan for that year and, if not, the particulars of its non-compliance and the reasons for this;
(c) the measures in place to ensure that the ministry assesses its proposals for Acts, regulations, policies, programs, practices and services to determine their impact on removing and preventing barriers against persons with disabilities, and the persons responsible for this activity;
(d) a report on the Acts, regulations, policies, programs, practices and services reviewed during the year, the recommendations made to ensure that they are barrier free, and whether the recommendations were adopted.
(e) a list of the Acts, regulations, policies, programs, practices and services that the ministry will review in the coming year in order to identify barriers to persons with disabilities, and the persons responsible for this activity;
(f) the specific measures that the ministry intends to take in the coming year to identify, remove and prevent barriers to persons with disabilities. In developing and implementing its accessibility plan, a ministry shall consult with persons with disabilities who may be affected by the plan. Regulations should also be passed requiring accessibility plans to be promptly posted on the internet at an accessible site. 
Comparable requirements could be set for other organizations which the ODA 2001 requires to make annual accessibility plans. They could also, for example, require that each organization that has a website make their websites disability-accessible within one year, as the Ontario Government undertook to do for itself in the ODA 2001. 

Improve Accessibility in Operations of Ontario Government
5. The Government should designate the Minister of Citizenship officially as the Minister responsible for Disability issues. While the ODA responsibility is assigned to this minister, and while MPPs have referred to the Citizenship Minister as the minister responsible for disability issues, there is currently no official designation of any minister as actually having this role. This stands in marked contrast, for example, to the longstanding official designation of one minister as responsible for women's issues.

6. The Ontario Government should make a public proclamation that it is committed, among other things, to a barrier-free Ontario Government, whose services to the public will be barrier-free for persons with disabilities who use those services, and whose workplace will be barrier-free for Ontario public servants with disabilities. It should publicize this to all Ontario public servants, and let them know where to find existing resources for this. It would be preferable if it could fix a target year by which this goal is intended to be reached.
7. The Ontario Government should announce the date on which it will release its first accessibility plans for each of its ministries. Those plans were required to be released on September 30, 2003.

8. The Ontario Government should designate a specific official in each Ontario Government ministry as having lead responsibility in that ministry for disability accommodation and for barrier removal and prevention in that ministry. This is not meant to be a new post to be filled with a new employee, but rather an added responsibility of an existing staff person. 

The Government should make that position reportable directly to the deputy minister. That position should also consult and coordinate with the Ontario Accessibility Directorate. 
9. The Ontario Government should adopt as Ontario Government policy the Ontario Human Rights Commission's policy guidelines on the duty to accommodate persons with disabilities.
10. The Ontario Government should adopt as Ontario Government policy with a view to its being entrenched in amendments to the ODA that where a Ministry or Ontario Government employee determines that accommodation will not be provided to an Ontario public servant who seeks accommodation in the workplace because of his or her disability, the applicant must be advised of the reasons in writing. A reasonable time line should be set for such decisions to be made and reported back to the employee requesting the accommodation. All refusals of accommodation must be approved by the Deputy Minister. The applicant for accommodation should be permitted to appeal the decision to the Accessibility Directorate. The directorate should consider the appeal in accordance with the duty of fairness and should render a decision with written reasons within 30 days of receiving notification of the appeal from the person with a disability. Currently the ODA 2001 provides no internal procedure to assist Ontario Government employees who seek and are refused accommodation in the workplace. This proposal would provide a prompt, accountable process internal to the Ontario Government. This will reduce the need to resort to filing complaints with the Human Rights Commission, and will thereby save the Government money. Until it is formalized in the law, this new procedure should be set out in a new Government policy.
11. The Ontario Government should undertake an accelerated review of barriers in the Ontario Disability Support Plan (ODSP) with a report to be promptly made public. 
12. The Government should amend the ODA to require that all Ontario regulatory agencies, boards and tribunals be required to consider the impact of any decision they make on barrier removal or prevention, and the achievement of a barrier free society for persons with disabilities. Ontario has many administrative tribunals, boards, commissions and agencies to regulate many aspects of life, such as the Ontario Labour Relations Board or the Ontario Municipal Board. They make rulings and policy in a wide range of life, from labour relations to land use planning. This proposal would call on each of these to take into account disability barriers when they make their decisions, rulings and policies. This would help "mainstream" ODA issues into a wide range of Government activities. 
It would also be helpful to call on these agencies, at one of their inter-agency conferences, to hold sessions on how to implement this initiative.
13. The Government should initiate a full review of barriers and accessibility requirements at the Ontario Legislature, and in offices of MPPs. This could possibly be undertaken at the direction of the new Speaker of the Legislature. An existing staff official at the Ontario Legislature should be identified as responsible for disability accommodation and barrier-removal and prevention. This responsibility should be made reportable directly to the Speaker of the Legislature. 
Improve Accessibility at Municipal Government Level
14. The Government should amend the ODA or pass regulations if permissible to require that when a municipality's Accessibility Advisory Committee (AAC) makes recommendations to the Municipal Council, the Council shall respond to the recommendations within 14 days. If the Council decides to decline the Advisory Committee's advice in whole or in part, it shall provide written reasons for its decision. Recommendations and reports from the advisory committee and responses to these from the municipal council shall promptly be made public. The Municipal Council should be required to fulfil all reasonable requests for information by the Accessibility Advisory Committee within the mandate of the Advisory Committee's work. Right now, municipalities that receive a recommendation on accessibility issues need not even let the AAC know whether it will implement the recommendation.
Provide Expanded Technical Advice for Organizations on Barrier Removal and Prevention
15. A major role intended for the Ontario Accessibility Directorate under the current ODA is to give advice and technical support to organizations seeking to remove and prevent barriers. The Accessibility Directorate should design and develop a comprehensive service to more extensively fulfil this role. It should gear up to be able to make available to the public, including public and private sector organizations, a service, free of charge, that provides advice and information on how to remove and prevent barriers and achieve accessibility, and on the benefits of doing so. This advice should be available over the phone, via email and in writing on request. 
16. The Ontario Accessibility Directorate should post on the Ontario Government's website additional practical resources to help organizations that want to address barriers. These could include, for example:
(a) any accessibility standards, whether voluntary or mandatory, that have been developed in Ontario or elsewhere. These would help organizations with their accessibility planning.
(b) Copies of any accessibility plans that have been established so far under the ODA 2001.
(c) Details of steps taken by the Ontario Government to make its own websites accessible.
Develop Accessibility Standards
17. Towards the end of developing and enacting accessibility standards, the following should be undertaken:
(a) The Government could accelerate the process for developing up-to-date, effective barrier-free building design standards. The previous Government had this under study for several years. The Ministry of Municipal Affairs held a consultation on this subject in 2002 with an eye to reforming the Ontario Building Code. Reforms to that Code are not expected to be on line until possibly 2005. The Ontario Realty Corporation also held limited consultations for Ontario Government building design standards. 

The Ontario Government could bring all these resources together in one place, and gather any further technical information needed to come up with a set of comprehensive, modern building accessibility standards. These could be made public even before there are any amendments to the ODA or the Ontario Building Code, so that organizations can put them to use immediately. 
(b) The Government could seek out opportunities to enhance the training of architects and interior design specialists in barrier-free design, both for students training in these fields and for those already practicing in these fields. 
(c) The Government could widely circulate the voluntary standards on serving customers with disabilities, develped by the Canadian Standards Association, to get input on these as a possible comprehensive standard in this area.
(?) (c) The Government could act on the recommendations of the Ontario Human Rights Commission that provincial standards be developed on barrier-free public transit and barrier-free education for persons with disabilities at all levels of the education system.
Plan for Barrier-Free Elections 
18. The Ontario Government should initiate a comprehensive review of barriers facing voters with disabilities in provincial and municipal elections. Currently, there are no consistent practices at the municipal and provincial levels. There may be duplication of efforts in this area by the Ministry of Municipal Affairs vis-a-vis municipal elections and Elections Ontario regarding provincial elections. It would be preferable if all these issues could be addressed together by one branch of the Ontario Government, with a view to reforms being in place before the next municipal and provincial elections. This might be incorporated in the Ontario Government's efforts at democratic reform, as there is a specific minister now with that broad responsibility. 
Finalize a Regulation that Defines "Agency"
19. The Ontario Government should release a draft regulation on how to define the term "agency" in the ODA 2001. The Citizenship Ministry has had this issue under study for up to two years. Pending release of this draft regulation, the Ministry could make a public statement indicating which organizations it is contemplating defining as an "agency" under the ODA 2001 so that those organizations can get an early start on developing their accessibility policies. The Ministry could also release a discussion paper on this topic, if draft regulations are not yet near completion. 
Section 16 of the ODA 2001 requires that any organization which the regulations define as an "agency" must make an accessibility policy. This presumably was meant to include some organizations which the ODA 2001 does not now require to make an annual accessibility plan. Until an organization is defined as an "agency," it need not develop an accessibility policy.
No regulation has been passed defining any organization as an agency. As such, no organization is now required by section 16 of the ODA 2001 to make an accessibility policy.

Background to the Current ODA Consultation 
In his April 7, 2003 letter to the ODA Committee, Dalton McGuinty stated: "We therefore commit that: We will introduce, with the intent of passing within one year of forming government, a strong and effective Ontarians With Disabilities Act, following fully-accessible, province-wide hearings. It will incorporate all 11 principles that were adopted by the Ontario Legislature on October 29, 1998. The legislation and regulations will include timelines, standards and a mechanism for effective enforcement, and, at a minimum, will reflect the substance of amendments to the Conservative bill offered by the Liberal party in the fall of 2001." 
To achieve this, the ODA, passed by the previous Government in 2001, must ultimately be amended to:
* make barrier removal and prevention mandatory, not voluntary, along reasonable time lines.
* extend the ODA's requirements to the private sector
* require the development of accessibility standards and 
* provide for effective enforcement and remedies.
On December 3, 2003, the new Ontario Citizenship Minister, Dr. Marie Bountrogianni, announced that she will be holding public consultations on how to strengthen the ODA. For example, the Citizenship Ministry has asked for input on this question: "What are your organization's top three priorities to make the Ontarians with Disabilities Act, 2001 (ODA) more meaningful? Please identify both legislative changes and non-legislative initiatives, including those that would facilitate more immediate impacts (i.e. lower cost or no cost initiatives) in increasing the effectiveness of the ODA."
To see the ODA Committee's 11 principles for the ODA, visit:
http://www.odacommittee.net/oct-resolution.html
To see the ODA Committee's full 1998 Blue Print for the ODA, visit: 
http://www.odacommittee.net/brief98d.html
To see the package of amendments to the previous Government's ODA 2001 that the Liberal Party put forward on December 10, 2001, at the request of the ODA movement, and that the Liberals have, at a minimum, promised to implement to strengthen the ODA visit:
http://www.odacommittee.net/oda_bill_125_news9.html

The ODA Committee can be contacted at the following address:
ONTARIANS WITH DISABILITIES ACT COMMITTEE
c/o Marg Thomas
1929 Bayview Avenue, Toronto ON M4G 3E8
Tel: (Voice direct) 416-480-7686
Fax: 416-480-7014
Voice mail: 416-480-7012
email: oda@odacommittee.net
TTY: c/o Susan Main 416 964-0023 ex. 343
Web site: www.odacommittee.net
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December 23, 2004

Ann Borooah

Executive Director and Chief Building Official, Building

Toronto City Hall

12th Floor East Tower

100 Queen Street West

Toronto ON   M5H 2N2

Dear Ann Borooah,

I am writing to you in keeping with my public duty under s. 29 of Ontario’s Human Rights Code to inquire into human rights matters.  It has recently come to my attention that recent renovations to the “Village Centre” complex (formerly the “Churwell Centre”) at 65 Wellesley Street East and 540 Church Street in Toronto have rendered these storefront businesses newly inaccessible for persons with disabilities.

Businesses in the Village Centre complex that were, but are now no longer accessible, include Second Cup, Booster Juice, a bakery, and Subway sandwiches.  There is also a PharmaPlus drugstore and a TD Canada Trust, but they remain in an accessible area of the complex.

I understand that the Building Division of the City of Toronto’s department of Urban Development Services is responsible for issuing building permits, including for renovations, and conducting inspections in accordance with the Ontario Building Code, the City of Toronto's zoning by-laws and other legislation.

Section 1 of the Ontario Human Rights Code states that every person has the right to equal treatment with respect to goods, services and facilities, without discrimination, including because of disability.  The Code has primacy over most other legislation including the Building Code Act.  The Code therefore creates a right to accessible restaurants, shops, hotels, movie theatres etc. and places a positive obligation on businesses operating in Ontario to make their facilities accessible. A failure to provide equal access to a facility or equal treatment in a service constitutes a violation of the Code and can be the subject of a human rights complaint to the Commission (see for example, Turnbull v. Famous Players Inc. ((2001), C.H.R.R. Doc. 01-183 (Ont. Bd Inq.)).

In March 2002, the Commission made a submission to the Ontario Government concerning deficiencies in barrier-free standards under the Ontario Building Code.  In addition to the responsibilities of services provides, the Commission identified municipalities as having an important role in better enforcement of the Building Code.

The City of Toronto Web page states that the goal of the Building Division is to help make the buildings where we live, work and play safe.  This goal should include to also help make buildings accessible for Torontonians with disabilities, and at the very least, prevent them from becoming newly inaccessible.

The Commission finds that dealing with complaints one at a time is too onerous for all involved and is not an effective use of our resources. More importantly, it does not facilitate an effective systemic remedy. And although the Commission has the power under s. 32(2) of the Code to initiate its own complaint on any such matter, the Commission feels that seeking a cooperative approach to preventing and removing barriers is preferable and will hopefully prove much more effective.

The Ontarians with Disabilities Act helps facilitate a cooperative approach and sets out responsibilities and a mechanism for municipalities to plan and report on the identification and removal of barriers, including municipal policies and procedures that might adversely affect accessibility for persons with disabilities.

In this regard, I am seeking clarification on whether it is possible that the issuing of building permits and subsequent inspections might result in a situation where a once accessible commercial building could be permitted to undertake renovations that would render storefronts newly inaccessible to customers with disabilities.  If this could be the case, I would ask that: (1) the City of Toronto take steps to review this matter and report back to the Commission on how its policies and procedures might be revised to ensure that no new barriers are permitted in the issuing of building permits and inspections; and (2), that the City identify this problem and appropriate remedy in its next accessibility plan in accordance with the ODA. 

If not being done so already, when issuing building permits and undertaking inspections, the City of Toronto might, for example, apply the comprehensive Accessibility Design Guidelines it developed to ensure that proposed renovations and new building plans meet up-to-date best practices in barrier free design.  

Thank you for considering this matter. I look forward to your response and I would be pleased to discuss this matter further.  

In the meantime, if there are any questions about the Ontario Human Rights Code, the Commission’s Policy and Guidelines on Disability and the Duty to Accommodate, or the Commission’s Submission on the Building Code please contact Lauren Bates, Senior Policy Analyst, at 416-314-4522.

Sincerely,

Keith C. Norton, Q.C., B.A., LL.B.

Chief Commissioner
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Paula M. Dill, Commissioner
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Mayor David Miller

City of Toronto

Nadia Temple
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Barry McMahon, Interim Chair

Accessibility Advisory Council of Ontario
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Ontarians with Disabilities Act Committee

Jason Fane
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EXCERPTS

The only available defence to such discrimination is showing that providing access or services would constitute undue hardship having regard to cost, outside sources of funding, or health and safety factors.
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